











Wide haaeee 08 pee mw ers 




















WYTHE ne pea get Wade rene 








48, at the : 
phat post office » 





— 


ae 


igo 


Sie eae ha ae es 


» 
oy! 


ae 


Ae ie 


ma 


A RE eee ey 


are sens 


f 


SM Me Ree le Ne ee ee ce 


as gsr 


pes pase a 
3 p rhe,| ciatic of r 
Interstate Commerce Commission 
Practitioners 
1112 1. C, ©. Building, Washington 25, D. C. 
Oreanizen OctopEr 24, 1929 
Name Cuanocep SeptemsBer 7, 1939 


“To promote the proper administration.of the Interstate 
Commerce. Act and related Acts, to upbold the bonor- of 
practice before the Interstate Commerce Commission and 
to encourage cordial intercourse among the practitioners.” 


OFFICERS 1957-58 


President and Chairman, Executive Committee 
Joun F. DONBLAN oo. Mnsey. Building, Washington 4, D. C, 


First Vice President 
W. Lenni Travis 25.0005. Shee 260 South Broad Street, Philadelphia 2, Pa. 


Vice Presidents 


RonaLp §. Woopperry 262.Washington Street, Boston 8, Mass. 
R. W. BENNINGTON .........1230°Sixth Avenue, New York 20; 'N: ¥; 
W. Lennic Travis .......200.South Broad Street, Philadelphia 2,:Pa. 
THomas QO. Broker .....:.........2.Perminal Tower, Cleveland 1, Ohio 
Hewitr Biaetr .........823 East Main Street, Richmond 10, Virginia 
Reusen G, Crimm ....805 Peachtree Street Bldg., Atlanta 5, Georgia 
Ropert E. Wepe .......002.25.4.11512. Kentucky. Home Life Building, 

Louisville 2, Kentucky 
District No. Sam ‘H. Punt .......5.).0945 Merchandise Mart, Chicago 53, Illinois 
District No. RICHARD MUSENBROCK a..8.0..0008,.0..422... 111 East..Franklin Street, 

Minneapolis 4, Minn. 

District No. Ernest D. GrinneLt, Jr. ........ Frisco Building, St. Louis 1, Missouri 
District No: Frank Kester ...........Skirvin Tower, Oklahoma City 2, Oklahoma 
District No. Frank C, Brooxs 35 Empire Bank Building, Dallas 1, Texas 
District No. Geratp T. Boyte ........... 1450 Albion Street; Denver 20, Colorado 
District No. 14. James B.. PATTEN Capitol Building, Helena, Montana 
District No:.1+ Stantey H, Brewer: ..University.of Washington, Seattle 5; Wash. 
District No. STANFIELD B. JOHNSON® o.oo ccd oo nO Market. Street, 
San Francisco 5, California 


District No: 
District No. 
District No. 
District. No. 
District No. 
District No. 
District No. 


SOW & wh 


Secretary 

Forp K. Epwarps inven oute 516 Perpetual Building, Washington 4, D. C. 
Treasurer 

Davip G, MACDONALD 1625 K Street, N. W., Washington 6, D. C. 


Executive Secretary 
Saraw F.. MCDONOUGH (o.0.).0.0.5.4:c00.0d IZ E-€, C, Building, Washington 25, Dy C. 





I. Cc. C. 
PRACTITIONERS 
JOURNAL 





Vou. XXIV JUNE, 1957 





Published Monthly—Ezxcept July and August 


BY THE 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


EDITED AND MANAGED BY THE BoarD oF EprrTors 
Water Myskowsk1 Editor-in-Chief 
Investment Building, Washington 5, D. C. 
Saran F. McDonoveH Managing Editor 
1112 I. C. C. Building, Washington 25, D. C. 
Donatp C. McDevirr Current ICC Decisions Editor 
Washington, D. C. 
JOHN F. DonELAN Rail Transportation Editor 
Munsey Building, Washington 4, D. C. 
Motor Transportation Editor 
1424 16th Street, N. W., Washington 6, D. C. 
Freight Forwarder Editor 
Room 610, 1111 E. Street, N. W., Washington 4, D. C. 
Warren H. WAGNER Court Decisions Editor 
Investment Building, Washington 5, D. C. 
Cited: 24 I. C. C. Journal— 
INDEXING SERVICES 


C. C. H. Legal Periodical Digest Indez to Legal Periodicals 
Prentice-Hall, Inc. 





SUBSCRIPTION PRICE TO NON-MEMBERS 
Per Year $15.00 Per Copy $1.50 





Published at Federalsburg, Maryland 
Editorial and Executive Office — 1112 I. C. C. Building, Washington 25, D. C. 
The publication of signed articles, notes or reviews 
in this JouRNAL implies no adoption by this Associa- 
tion of the views therein expressed. 


Copyright © 1957 — Association of Interstate Commerce Commission Practitioners 





Association of 
interstate Commerce Commission 


Practitioners 





COMMITTEE CHAIRMEN 


Executive Committee 
I II gen oosesitconcnesnniaesarcedeemeaconoont Munsey Building, Washington 4, D. C. 

















28th Annual Meeting 


Dinner Meeting—May 14th 


On Tuesday, May 14th, in accordance with the usua] custom of the 
Association, a dinner-meeting was held at the Conrad-Hilton Hotel for 
Regional Chapter Chairmen, or their representatives, and members of 
the Executive Committee. 

Twenty-six regional chapters sent their chairmen or a substitute 
member to this dinner. Each chapter representative in turn gave a brief 
report of the chapter’s activities over the past year. There was an in- 
formal discussion of the problems confronting the chapters in obtaining 
suitable speakers for local meetings and bringing members of the na- 
tional Association into the chapter. Several members reported that their 
chapters have been very successful in holding study groups on various 
phases of practice before the Commission, including moot court sessions 
to which prospective practitioners and members have been invited. Such 
educational programs have been well received and have been responsible 
for increased membership and a larger attendance at chapter meetings. 

Several chapters have increased their membership by contacting 
new members of the national Association in their districts as those names 
are published in the monthly Journal. 

President Zoll, on behalf of the Executive Committee, expressed his 
thanks to the chapter representatives for their reports and their sugges- 


tions which would prove helpful to other chapters and to the national 
Association. 


MAY 15TH SESSION 


The 28th Annual Meeting of the Association of Interstate Com- 
merce Commission Practitioners was held at the Conrad-Hilton Hotel in 
Chicago, Illinois, May 15-16, 1957. 

The opening session of the convention was called to order by Mr. 
Erle J. Zoll, Jr., President, at 10:15 a. m. on May 15th. Mr. Zoll intro- 
duced Mr. Thomas Hi. Coulter, Chief Executive Officer of the Chicago 
Association of Commerce and Industry, who welcomed the Association 
to Chicago. Mr. Coulter commented on the history of Chicago and its 
growth as a transportation center and the prospective future of the 
country’s whole transportation program. 


President’s Report 


President Erle J. Zoll, Jr. offered the following resume of the activi- 
ties of the Association from May of 1956 to date: 


At this early point in our program, it is my duty and pleasure to 
set down for you and posterity a resume of the activities of this Asso- 
ciation from May, 1956, to date. The financial condition of the Asso- 
ciation continues to be good. During this past year our membership has 
reached a total of 4,052, a figure which reflects, I believe, not only the 
respect in which the Journal is held, but also, probably, a growing pre- 
occupation on the part of the practitioner with his own welfare. I might 
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also say at the beginning that last October our Association headquarters 
moved to a much more accessible location on the first floor of the Inter- 
state Commerce Commission Building in Washington, and Mrs. Mc- 
Donough espetcially asked me to say that she and others of the staff 
there are always glad of your visits, whether you are looking for help 
of some kind or whether you have time just to say hello. 

Bad news travels rapidly, and so all of you know already of the 
passing of Wilbur LaRoe, a life member of this Association and for 
many years its Treasurer. These designations, however, inadequately 
convey a sense of the loss the Association has incurred in Mr. LaRoe’s 
death. I leave to a later and more appropriate time during this meeting 
a fuller expression of what Mr. LaRoe’s courage and loyalty meant 
to us. In this repori, however, I must record that loss as being very, 
very great indeed. 

The developments of this past year which are most memorable stem 
from the legislative program upon which the American Bar Association 
has embarked. About that program we will hear more today, for it is 
the subject of the addresses of Mr. Sellers and Mr. Thomas. When the 
American Bar Association program became known, we found that our 
Association did not have any committee whose functions might be said 
to include keeping up with developments along that line. It seemed 
probable that a number of months might elapse before bills reflecting 
the program would actually be introduced in Congress, and until that 
occurred our Committee on Legislation would have no role to play. 
Therefore, acting under the Constitution and By-Laws, I appointed a 
Special Committee on Administrative Law, entrusting to it the task of 
keeping fully informed on this matter and taking such steps as would 
protect the Association, with the ultimate objective of furnishing a 
spokesman to make known our Association’s views to Congress if and 
when hearings were held on the American Bar Association bills. Mr. 
Starr Thomas, of Chicago, accepted the chairmanship, and Mr. John F. 
Donelan, of Washington, D. C., the vice-chairmanship of this important 
committee. 

In December 1956, Attorney General Brownell announced the estab- 
lishment in the Department of Justice of a government-wide Office of 
Administrative Procedure, the duties of which were to include the study 
of the adequacy of existing procedures in federal agencies. From such 
study the Attorney General said that the Office of Administrative Pro- 
cedure would attempt to assist the agencies in the formulation of rules 
and in the improvement of their procedures. Among other things, the 
Office was also to initiate cooperation between various federal agencies 
and their respective bars in developing and adopting, as far as prac- 
ticable, uniform rules of practice and procedure. Shortly after the 
establishment of that Office, I wrote its director, Mr. J. Smith Henley, 
assuring him of our desire to cooperate with him and the Office of Ad- 
ministrative Procedure in the carrying out of his duties. He has made 
one inquiry of us to which I have replied, and probably the thing will 
grow as the months go on. 
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In May 1956, at the request of the American Bar Association, House 
Resolution 462 was introduced into the House of Representatives, which 
sought to set-up in the House a Standing Committee on Administrative 
Procedure and Practice, having jurisdiction over procedure of adminis- 
trative agencies, the publication of the rules, orders, policies and infor- 
mation thereof, and of hearing officers of such agencies. The new com- 
mittee would be charged with the study of procedures and practices to 
determine whether or not they were in accordance with law, ete. Hear- 
ings were held on this Resolution, and our Association was permitted to 
file a statement with respect to it. Mr. John Turney and Mr. Wilbur 
LaRoe, as co-chairmen of the Committee on the Hoover Commission Re- 
port on Legal Services and Procedure, undertook the preparation of this 
statement, which opposed the creation of this super committee, and it 
was filed with the House Committee. House Resolution 462 was never 
reported out, but it has been reintroduced in the present Congress as 
House Resolution 119, and if hearings are held on it the Association will 
request to be heard. 


In July 1956, Mr. James F. Pinkney and Mr. R. Granville Curry 
testified on behalf of the Association in support of bills which would 
have increased the salaries of commissioners to $22,500 per year. We 
were joined in that effort by the railroad, motor carrier and water carrier 
industries, the Transportation Association of America, the National In- 
dustrial Traffic League, and other groups. The Association also this past 
year urged President Eisenhower to reappoint Commissioners Mitchell 
and Walrath, and, as you know, both commissioners were reappointed. 

One project in particular has occupied the attention of the Execu- 
tive Committee a great deal, and that is the publication of a supplement 
to the Consolidated Current Index to Decisions of the Interstate Com- 
merce Commission. Originally periodic reworking of that 860-page 
volume to incorporate later material was contemplated, but for a variety 
of reasons it was subsequently concluded to leave that volume undis- 
turbed and, instead, to issue supplements to it. The first such supple- 
ment has been prepared and but for a succession of printing problems 
and headaches which it has been simply impossible to overcome, you 
would have had it long before now. We now expect its printing will be 
completed in the very immediate future. No one will ever know the 
tremendous amount of work that our Executive Secretary has done on it. 

The Journal has continued to be a worthy publication of our Asso- 
ciation. Because of its growing importance to members of the Associa- 
tion and to others in the field of traffic and transportation, I was author- 
ized to appoint assistants to the Editor-in-Chief to aid him in connection 
with problems encountered in the publication of the Journal, particularly 
by way of obtaining special articles for it. I therefore appointed Mr. 
Donelan and Mr. Gerald Phelps as such assistants. However, thanks to 
the prolificness of our present Commissioners, they have not yet had to 
look too far for articles. 

Mr. Jervis Langdon, our Editor-in-Chief since 1953, resigned last 
fall because of his transfer out of Washington, and he has been succeeded 
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by Walter Myskowski who authored, on behalf of the Association, the 
Abstracts of Supreme Court Decisions Interpreting the Interstate Com- 
merce Act. We are indebted to Jervis for his work as Editor-in-Chief, 
and to Walter for his undertaking to be his successor. 

This last year we welcomed to our Washington headquarters staff 
Mrs. Lillian Roberts and Mrs. Pauline Wagner. Together with Jean 
Sullivan, Dorothy Whitcraft and Ruth Tussing, they help Sarah 
McDonough with the work of actually running this Association. They 
are the ones who actually make this thing work. I would like to close 
this resume, brief though it is, with a word of thanks to them for every- 
thing they have done to make this past year an easier one for me. 


Nominations Committee Report 


Mr. R. Granville Curry, Chairman of the Committee on Nomina- 
tions, read the report of the committee as it appears in the April issue 
of the Journal. Mr. Curry explained to the convention that a substi- 
tution nomination was necessary in view of the death of the committee’s 
nominee for Treasurer, Wilbur LaRoe, Jr. In accordance with the pro- 
visions of the Association’s By-Laws, a group of nine members submitted 
in nomination the name of Mr. David G. Macdonald of Washington, 
D. C. for the office of Treasurer. Mr. Curry followed his report with a 
tribute to Wilbur LaRoe, Jr. The members stood for a few moments 
in silent tribute to those members who have passed on during the pre- 
ceeding year. 


TRIBUTE TO WILBUR LAROE, jrR. 
1888-1957 
By R. GRANVILLE CuRRY 


It is my privilege to speak briefly of a friend and stalwart member 
of our Association, Wilbur LaRoe, Jr., who died on April 13, 1957, in 
Washington, D. C. 

He was born in Westfield, N. J., on September 25, 1888, and received 
his academic and legal training at Princeton and the New Jersey Law 
School. For a short time he was a high school teacher, but soon joined 
the staff of the Interstate Commerce Commission. There his exceptional 
ability was soon recognized and he was promoted from attorney to exami- 
ner and then to Chief Examiner. He left the Commission in 1920 to 
engage in private law practice in Washington. 

He was deeply interested in the Association of Interstate Commerce 
Commission Practitioners from its beginning and unselfishly devoted 
himself to its advancement. Through committee work, speeches and 
articles in the Practitioners’ Journal, he was a leader in raising the 
standards of admission to practice before the Commission, in bringing 
about improvements in procedure, and in recommending worthy appoint- 
ments to the Commission. 

He was president of the Association for the year 1939-1940 at a 
critical time and his unflagging interest, his enthusiasm, and his capacity 
for hard work gave new life to the Association. At the expiration of 
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his term of office his interest continued and this led him to accept in 1952 
the important and responsible position of Treasurer of the Association, 
a position which he held to the time of his death. 

Probably no one practicing before the Interstate Commerce Com- 
mission was more ardent than Wilbur in his high regard for this agency 
as an important part of our governmental system, or more skillfully 
and emphatically articulate in supporting and defending it. He was 
ever on the alert to oppose attempts to impair its independence or to 
lessen its basic purpose to act impartially and with full opportunity to 
litigants to be heard. However, he was not afraid to speak or write 
pointedly concerning improvements in procedure or administration 
which he believed necessary. 

His interests extended far beyond the bounds of his chosen profes- 
sion. He felt a keen responsibility to his community, to his church, and 
to his country. He served for years on the Parole Board of the District 
of Columbia and was a dynamic influence in the encouragement and 
maintenance of better government. He won high honors in the field of 
civic affairs and in the difficult realm of criminology, and was elected 
to the highest lay position in his church. 

Death brought a sharp sense of loss to those who knew him or worked 
with him. It is sad to record the passing of this talented lawyer, this 
sincere humanitarian, this distinguished citizen devoted to the ideals of 
our government and unafraid to work for the public good. Our 
sympathy is extended to his family. 





Guest Speaker 


President Zoll introduced to the convention Mr. Ashley Sellers, 
Chairman of the American Bar Association’s Committee on Legal Serv- 
ices and Procedure. Mr. Sellers’ address, ‘‘The American Bar Asso- 
ciation’s Legislative Proposals,’’ will be published in the September issue 
of the Journal. 


Luncheon Meeting 


A capacity crowd attended the May 15th Group Luncheon to hear 
the Honorable George Smathers, United States Senator from Florida, 
address the convention on ‘‘The Role of the Independent Agency in the 
Federal Structure.’’ The Senator was introduced by a member of the 
Interstate Commerce Commission, the Honorable Laurence K. Walrath. 

Mr. Robert N. Burchmore of Burchmore, Good and Bobinette of 
Chicago, Vice-Chairman of the Committee on Arrangements, acted as 
Toastmaster in the stead of that committee’s Chairman, Mr. John B. 
Palmer, General Agent of the Texas and Pacific Railway, who unfortu- 
nately was unable to attend the convention. 


Guest Speaker 


The afternoon business session on May 15th was addressed by Mr. 
Starr Thomas, General Attorney and Commerce Counsel of The Atchi- 
son, Topeka and Santa Fe Railway System. Mr. Thomas is Chairman 
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of the Association’s Committee on Administrative Law. His address, 
‘‘The American Bar Association’s Legislative Proposals as They Affect 
the Interstate Commerce Commission and its Practitioners,’’ will appear 
in the September issue of the Journal together with the address and 
reply of Mr. Ashley Sellers and a report of the discussion from the floor 
of the convention on this vital subject. 


Reception 


The Honorable Owen Clarke, Chairman of the Interstate Commerce 
Commission, Commissioner and Mrs. Laurence Walrath, Commissioner 
and Mrs. Everett Hutchinson, Commissioner Donald McPherson, Jr., 
Commissioner Anthony F. Arpaia, and officers of the Associatiop greeted 
members and guests at a reception held the evening of May 15th in the 
Waldorf Room of the Conrad-Hilton Hotel. The guests welcomed the 
opportunity to visit with old friends, meet new members and enjoy 
the buffet and dancing. 


MAY 16TH SESSION 
Election of Officers 


The first order of business on Thursday, May 16th was the election 
of the Association’s officers for the year 1957-58. President Zoll re- 
ported that no additional nominations had been received and that those 
nominated were unopposed. A motion from the floor that the Secretary 
be instructed to cast the unanimous ballot for the election of those nomi- 
nated was seconded and unanimously carried. A list of the officers ap- 
pears elsewhere in this Journal. 


Guest Speakers 


Mr. Kenneth F. Burgess of the law firm of Sidley, Austin, Burgess 
and Smith of Chicago, introduced the Association’s very distinguished 
guest speakers. The Honorable Laurence K. Walrath, Interstate Com- 
merce Commissioner, addressed the convention on ‘‘What’s New in 
Transportation.’’ The Honorable Everett Hutchinson, Interstate Com- 
merce Commissioner, spoke on the ‘‘Time Element in Commission Pro- 
cedure.’’ His address was followed by the Honorable Donald P. 
McPherson, Jr., Interstate Commerce Commissioner, who gave his ‘‘ First 
Year Impressions.’’ These addresses appear elsewhere in this issue of 
the Journal together with the questions addressed to the Commissioners 
from the convention floor. 


Luncheon Meeting 


The Honorable Owen Clarke, Chairman, Interstate Commerce Com- 
mission, was the guest speaker at the May 16th Group Luncheon held at 
the Conrad-Hilton Hotel. Chairman Clarke’s address, ‘‘The Relation- 
ship Between the Interstate Commerce Commission and Congress,’’ ap- 
pears in this issue of the Journal. 
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Panel Discussion 


The fourth and final business session of the Association’s 28th An- 
nual Meeting was the scene of a panel group on ‘‘Carrier Competition 
and Competitive Rate-Making.’’ Honorable Anthony F. Arpaia, Mem- 
ber, Interstate Commerce Commission, acted as Moderator and also 
speaker for the panel group. Examiner James J. Williams of the Inter- 
state Commerce Commission addressed the meeting on ‘‘The Issue as it 
Confronts the Hearing Examiner.’’ Other members of the panel were 
Harry C. Ames of Ames, Hill & Ames of Washington, D. C.; David G. 
Macdonald of Macleay, Lynch and Macdonald of Washington, D. C.; 
and John P. Fishwick, General Counsel of the Norfolk & Western Rail- 
way. The report of this panel meeting will be carried in the September 
issue of the Journal. 
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REMARKS OF THE ASSOCIATION’S NEWLY ELECTED PRESIDENT, 
JOHN F. DONELAN 


Upon His Introduction to the 28th Annual Meeting 
Gentlemen: 


I am keenly aware of the fact that a number of you have to catch 
airplanes and the like. If I had time I would have included trains. 
(Laughter). Gentlemen, at an earlier time, as some of you know these 
railroad counsel used only trains until the pass privilege was terminated 
rather widely. I have been encountering a number of my railroad coun- 
sel friends on aircraft since that time. I will amend that and say air- 
craft or trains. 

Now, gentlemen, I accept the honor and the responsibility which 
you have accorded me, in all humility. I will state my platform in a 
single sentence: I will strive to the best of my ability to carry on in the 
outstanding tradition of your past presidents; both your immediate 
past president, Erle Zoll, and his equally illustrious predecessors. I 
would like to say to you that I am particularly anxious to carry on their 
objective of exchanging ideas in forums such as this with the Commis- 
sion on the various activities of the Association, looking to improvement 
in the quality of our work before the Commission, improvement in the 
administration of the Interstate Commerce Act, and in the analysis of 
proposed changes which will affect procedure before the Commission 
and the administration of the Act to determine whether there is mere 
change or whether there are actually improvements contemplated. 

I am particularly anxious to encourage, as have my predecessors in 
this office, cooperation with the various chapters throughout the country. 
As you know, the liaison between the national association and the indi- 
vidual chapters is through your respective District Vice Presidents, and 
I would simply say to you that I ask the chapters to feel free and the 
individual members to feel free to communicate their ideas to us. They 
will, indeed, be most welcome and I assure you will be given most careful 
consideration. 

I would like to say that I would very much appreciate it if the 
District Vice Presidents who are here and who can stay and the other 
officers will meet with me in the Association’s quarters for a short meet- 
ing before we disperse. 

Again I say to you I accept with humility the election. I will do 
all in my strength and power to merit the confidence you have seen fit 
to place in me. 

I congratulate the other gentlemen who have been elected, and I 
look forward to working with them and you in another year which I 
hope will be as successful as the one we have had under Erle Zoll and 
his associates. 

Thank you. 
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INTRODUCTION OF HONORABLE GEORGE SMATHERS 
United States Senator, Florida 
By HonoraBLtE Laurence K. WALRATH 
Member, Interstate Commerce Commission 


I am grateful to the Association for the privilege of presenting our 
guest speaker and will tell you a few things about him which are some- 
times overshadowed by his current achievements. 

I like to recall the early 1930’s when, as a classmate, I first knew 
and became a friend of George Smathers. As an honor student at the 
University of Florida he still found the time and had the ability to 
become Captain of the University’s finest basketball team, and was 
Captain of the debating team which brought national recognition to our 
University. In the following year he became the first man (and, as far 
as I know, the only one ever) to be nominated President of the student 
body without opposition, and was elected by unanimous ballot. 

These were just a few of the qualities and achievements which led 
the President of our University to say to me—shortly before his retire- 
ment—that of the thousands of men who had graduated during his 
presidency, George Smathers was one who, he knew, would someday 
reflect credit on the University, and would render great service to our 
State and Nation. (Few know what I am about to reveal to you—our 
guest very recently was offered the presidency of that University. I 
imagine there are days in the Senate when he may think wistfully of 
the peaceful Ivy Halls and wonder why he said ‘‘ No.’’) 

After serving as a fighting Marine officer in the Pacific theater 
during World War II he elected to accept appointment as a special 
assistant U. S. Attorney for the prosecution of war contract frauds— 
in preference to the security of his established law practice in Miami 
in partnership with his distinguished father. 

George Smathers was destined to serve others; and by 1948 he had 
been elected United States Congressman from his district. In the same 
year he was named by the U. S. Chamber of Commerce as one of the 
ten outstanding young men of America. 

When, in 1950, he was seated in the United States Senate the people 
of Florida and many others over the Nation rejoiced at the great victory 
it represented for good government—the beginning of an era in which 
the public interest is paramount. 

Since then he is known to the people of our hemisphere—(and in 
bi-partisan circles) as one of the staunch advocates of Inter-American 
friendship, especially toward the Latin Americans to the South. No 
one of us today could evaluate the service he may have rendered to our 
children and the future of our national security through his quietly 
dedicated work along these lines. 

In this group we know him best as an active student of transpor- 
tation, and as a fearless leader in strengthening of our national trans- 





Editor’s Note: Guest Speaker, 28th Annual Meeting, Association of I. C. C. 
Practitioners, Conrad-Hilton Hotel, Chicago, Illinois, May 15, 1957 
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portation policy and its administration. As Chairman of the powerful 
Senate Sub-Committee on Surface Transportation—as the fellow who 
fires those searching questions at you and me on pending legislation— 
he certainly has earned our respect and the loyalty of all in the trans- 
port field. 

Senator—instead of introducing you to this group who know you 
so well and are already your friends—I should have spent my time tell- 
ing you about them. 

Before you in this room are the very finest lawyers and practitioners 
in the world. They are the Commission’s bar. 

Individually, they represent their clients, the shippers of our 
country, the railroads, the motor carriers, the water carriers, the freight 
forwarders and the pipelines—in cases before the Commission. But 
over and beyond that, they aid you and the Congress in formulation of 
transport policy—and they assist the Commission in understanding and 
administering that policy. 

The Commission is very proud of its bar; and they, Senator, would 
like me to say to you for them that the Commission’s Bar is very proud 
to have you meeting here with them today. 

Ladies and Gentlemen, I present to you U. S. Senator from Florida 
—the Honorable George A. Smathers. 








The Role of the Independent Agency 
in the Federal Structure 


By THE HONORABLE GEORGE SMATHERS 
United States Senator, Florida 


Mr. Zoll, Commissioners, officials, and honored guests. I do not 
know what significance there may be in your being out there in the 
dark while we are here in the light, but by the time I have finished, 
I hope I will have contributed some light out there. 

By this time, I presume it has been made clear to you that Larry 
Walrath and I, not only come from the same state, but that we are very 
good friends. Thinking as highly of him as I do I didn’t believe it 
possible to stretch my friendship for him any further, but, in the light 
of this generous introduction, I am going to have to try. 

We of Florida are proud of Larry. He has been one of the state’s 
outstanding attorneys and a useful and interested citizen. We take 
great satisfaction in the fact that his fellow members of the Interstate 
Commerce Commission and those who practice before it have been quick 
to recognize his worth and his abilities. I have no reservation in pre- 
dicting for him a distinguished career in the transportation field and a 
very high place in the esteem of the public which he so devotedly serves. 

Certain facts in the history and work of your Association have 
come to my attention, and they are impressive. Your organization might 
be said to have been launched with the blessing of the late Charles Evans 
Hughes, then Chief Justice of the Supreme Court, who addressed your 
meeting in 1930. The Chief Justice opened his talk on that occasion 
with these words, which are as appropriate to this time and place as 
they then were: 


‘You represent a specialized professional interest which grows out 
of an extraordinary development of machinery for the administra- 
tion of justice.’’ 


I compliment you on the fact that in the intervening years you have 
strengthened and given meaning to that bond of specialized professional 
interest and I am sure that you can take just pride in the progress you 
have made. 

The advertised topic of my discussion—‘The Role of the Indepen- 
dent Agency in the Federal Structure’’—obviously is one of broad 
sweep and endless facets. It might well be compared to the old-fashioned 
hoop skirt which covered everything but touched nothing. If it was 
assigned to me for that purpose—of touching nothing, I will have to 
rebel for I’m going to try and touch a few things this afternoon, pos- 
sibly things better left untouched. 


Editor's Note: Speech before the 28th Annual Meeting Luncheon, Association 
of I. C. C. Practitioners, Conrad-Hilton Hotel, Chicago, Illinois, May 15, 1957. 
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The kind of independent agency we refer to is the Federal regu- 
latory agency which derives its powers from an Act of Congress, is set 
up to carry into effect a policy laid down by Congress, and reports to 
Congress. In this category are such agencies as the Federal Power 
Commission, the Federal Communications Commission, the Interstate 
Commerce Commission, and others. 

Since you are primarily concerned with the Interstate Commerce 
Commission and its functions, I will use that agency as a basis for my 
discussion. 

The words ‘‘independent agency’’ are, of course, relative. As a 
distinguished former member of the I. C. C. once wrote, the Commission 
is independent of everybody, except the President, the Congress, the 
Courts, the Civil Service Commission, the Bureau of the Budget, and 
public opinion. Nevertheless, the members of the Interstate Commerce 
Commission and similar agencies are required to exercise their own in- 
dependent judgment of the facts and the law. I think the late Joseph 
B. Eastman put it very well when he said of such Commissioners: ‘‘To 
be successful, they must be masters of their own souls, and known to 
be such.”’ 

Now, I am convinced that administrative tribunals like the I. C. C. 
are necessities in this present complicated age in which we live. I am 
convinced that they must remain independent, and I know that we 
must do all possible to keep them that way. 

The growth and expansion of the independent regulatory agency 
has been hailed by some as the most significant legal trend of the century. 
By others, it has been deplored as a headless fourth branch of govern- 
ment, doing violence to the tripartite system, prescribed by the Con- 
stitution. The truth, I think, lies somewhere between these extremes. 

The Constitution vests in Congress the power to regulate commerce. 
Seventy years ago it became clear that Congress could not effectively 
exercise this power without delegation. The recognition of that fact in 
1887 must now be acknowledged to have been a very accurate look into 
the future. For today, we have 700 railroads, 3,000 bus lines, 17,000 
certificated truck lines, 84 pipe lines and many other forms of mass 
transportation not including that by water and by air. If the Congres- 
sional exercise of the power to regulate commerce appeared hopeless in 
1887, think of the possible results of such an attempt today. 

So, in 1887, Congress created the Interstate Commerce Commission. 
The Commission grew out of a conflict of ideas in the Congress. One 
view held that laws should be passed governing the conduct of commerce 
and providing punishment for violations, leaving prosecutions to the 
Department of Justice. However, the view that prevailed favored the 
creation of a body of experts that would be able not only to administer 
the laws and carry out the policies of Congress but to advise the Con- 
gress on new problems and needed revisions of the law. 

That first Commission, composed of five men, did not embark upon 
a smooth sea. The railroads, quite understandably, did not embrace the 
Commission with open arms. The courts systematically set about re- 
stricting the judicial powers of the Commission until it was soon ren- 
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dered practically impotent. But Congress adhered to its original idea, 
and by successive Acts, beginning in 1906, provided the Commission with 
enabling power and authority to cope with the expanding and ever 
changing transportation problems of the times. 

The experience of the past 70 years has not only fully demonstrated 
the soundness and wisdom of that experiment in government, but has 
indicated that it is the only practical way in which the vast problems 
of a regulated transportation system could have been handled. Un- 
doubtedly, the century in which we now live has witnessed more progress 
in the fields of commerce and transportation, than all the years since 
the invention of the wheel. Fiction writers are hard put today to keep 
ahead of the fabulous developments in the movement of persons and 
things across the face of the globe at fantastic speeds and in incredible 
conveyances. 

Without the administrative know-how, the informed judgment,— 
the expert guidance of the independent regulatory agencies,—it is im- 
possible for me to conceive how the great new body of administrative 
law that has of necessity been enacted could have been carried into effect. 

The regulatory agencies have become not only the right arm of Con- 
gress but the fact-finders for the judiciary. They have provided prac- 
tical answers to practical questions in a burgeoning, complex society. 

While all this sounds fine,—please do not think that I believe these 
agencies are perfect. Of course they are not, and we, in Congress, 
receive many complaints as well as many suggestions for changes and 
improvements. In fact, some of them come from individuals in this 
organization. 

One change consistently advocated is that a Department of Trans- 
portation be created in the Executive Branch of the government. Plans 
to transfer various of the independent agencies to some existing Depart- 
ment of government for ‘‘housekeeping’’ or other purposes, have regu- 
larly been proposed. 

When Senator Edwin C. Johnson of Colorado was Chairman of the 
Senate Interstate and Foreign Commerce Committee in 1950, he vigor- 
ously opposed reorganization plans put before Congress at that time 
which would have given the Executive Branch of Government more 
authority over the independent regulatory agencies,—and most Senators 
familiar with agency problems agreed with him. Thus far the proposals 
have been defeated. I, for one, have opposed this proposal in the past 
and will do so in the future, at least until more practical reasons than 
those thus far presented make their appearance. 

There is another phase of the matter that has caused much discus- 
sion and debate in the legal profession. New legal patterns have de- 
veloped around the functions of the regulatory or administrative agen- 
cies. We now have a large body of so-called ‘‘ Administrative Law.’’ 

In 1946, after thorough study, the Congress enacted the Administra- 
tive Procedure Act. That Act was designed to bring about certainty 
to the extent possible, and uniformity to the extent desirable, in the 
administrative processes. 
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Rather extensive changes in the Administrative Procedure Act, and 
in the administrative machinery of government, have been suggested by 
various groups. The Hoover Commission came up with some rather 
sweeping recommendations in this regard. It is my understanding that 
the American Bar Association has developed and advocates a program 
looking toward changes in the administrative processes and administra- 
tive laws. 

I am confident that you will give all of these proposals your most 
careful and objective consideration and report your conclusions to the 
Congressional Committees at the appropriate time. 

I am sure the public would look with great favor on any proposal 
designed to speed up the processes—and the final decisions—of all regu- 
latory agencies, including the Interstate Commerce Commission. An old 
maxim, often quoted but equally often ignored is, ‘‘Justice delayed 
means justice denied.’’ In my judgment, the real threat to the integrity 
and independence of the regulatory agencies stems from the irritations, 
the expense, the protracted delays resulting from the complicated and 
lengthy proceedings of the Interstate Commerce Commission and other 
agencies. This should be a matter of concern to you, the practitioners 
before the I. C. C., for, in some measure you must share responsibility 
for this problem. 

It comes with ill grace I know for a United States Senator, coming 
from a forum that is world renowned for its verbosity, and bombast, and 
endurance of its vocal chords, to criticize anyone for the length of his 
remarks; however, we are talking about regulatory agencies today, not 
changing the rules of the United States Senate, and while the Senate has 
Constitutional protection, the regulatory agencies have only the protec- 
tion of public acceptance. 

From time to time it has been suggested to we Senators that we post 
billboards around the walls of the Senate with certain reminders of the 
virtues of brevity. I think that might be a good suggestion for the Com- 
missioners of the I. C. C. to post on the walls so that all practitioners 
appearing before the Commission can see large signs which will say, 
for example, ‘‘To be immortal, one does not have to be everlasting.’’ Or, 
‘Confucius say, the mind cannot assimilate more than the posterior 
can endure.”’ 

While lengthy arguments over procedural points resulting in delay 
might be advantageous to a party in interest or even the fee of a practi- 
tioner,—let me warn you, however, that it is this one factor alone which 
has the capacity to pull down around us the structure of regulatory 
agencies in which we believe. For in this democracy, the people and 
their wishes are supreme. Neither you nor I can withstand an aroused 
public opinion which decides that the irritations, the expense and in- 
conveniences resulting from delay should be eliminated, even if it means 
eliminating the agency. It has happened in the past and, I warn you, 
it could well happen again in the future. Therefore, there is a great 
challenge to the I. C. C. and to you, its practitioners, to somehow quickly 
and effectively start expediting proceedings and bring an end to the 
nourishing of clients and controversies either because they are either 
difficult or profitable. 
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It is not possible to discuss the role of the independent agency in 
the Federal structure without saying something about the duties of the 
committees of Congress in the functioning of those agencies. Congress 
does not discharge its full duty when it enacts a regulatory statute and 
directs an agency to carry into effect a stated policy. It is a continuing 
duty to see that the law is properly executed. 

Matters pertaining to the Interstate Commerce Commission, as well 
as practically all of the other independent regulatory agencies, come 
within the jurisdiction of the Interstate and Foreign Commerce Com- 
mittee. I am pleased to say that today we are receiving excellent co- 
operation from the I. C. C. in the carrying out of our legislative duties. 
The Commission many times gives us a detailed program of legislation 
which it thinks should be enacted to strengthen and improve the laws 
which it administers. It reports to us on other problems which it thinks 
might well engage the attention of the Congress. We may not agree with 
all that the Commission recommends, but I can assure you that its recom- 
mendations have in the past and do now receive the most careful con- 
sideration. 

The Subcommittee of the Interstate and Foreign Commerce Com- 
mittee of which I am Chairman has conducted hearings during the 
present session of Congress on a number of bills covering many phases 
of transport regulation, and we will cover many more. The issues in- 
volved in some of these matters now before us are of such sweeping 
importance to the economy of the country that I think I should mention 
at least a few. 

We received from the I. C. C. at the beginning of this year some 
twenty-six proposed bills which would amend existing statutes. We 
have completed hearings on fourteen of these measures. We have re- 
ported out favorably five of them, three of which already have passed 
the Senate. Of the latter we have sent to the House a bill to revise the 
Transportation of Explosives Act and a bill that modernizes the penalties 
dealing with safety matters which come under the jurisdiction of the 
I. C. C., and a bill to amend the Medals of Honor Act so as to make 
heroism on our highways fall within the present provisions of the law. 
Our Subcommittee already has approved a bill to require the registra- 
tion of all motor carriers subject to the safety regulations of the Com- 
mission, and sent that up to the full Committee along with a bill to 
amend Section 22 of the Interstate Commerce Act. This latter pro- 
vision was not approved by the Subcommittee but is pending before 
the full Committee. I realize that many of you here are for repeal of 
Section 22. What final action will be taken by the full Committee, I do 
not wish at this time to forecast. I do believe, however, that if Section 22 
is not eliminated, at least there will be a requirement put into that 
section calling on the carriers who avail themselves of Section 22 pro- 
visions to publish the actual rates which they negotiate with the Gov- 
ernment. 

Also, the full Committee has reported out a bill to establish finality 
of contracts between the Government and carriers of passengers and 
freight, so that the Statute of Limitations would be three years for the 
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General Accounting Office to deduct or make claims for overcharges, 
and two years in which all others might institute suits. This adds uni- 
formity to these proceedings and I believe, will be a great improvement. 
Certainly it allows a businessman in the transportation field to have 
some relief from the fear of a long-delayed claim being suddenly resur- 
rected and filed against him. 

In addition, we have reported out a bill to eliminate the necessity 
for prior I. C. C. approval for publication of rates over circuitous routes 
equivalent to rates over direct routes. This particular legislation was 
recommended by the I. C. C. as well as the railroads, and was not 
strongly opposed by any group. I think it will result in less paper work 
and delay and thereby benefit the transportation system. 

Just last week, we completed hearings on seven of the other I. C. C. 
proposals, involving the scope of their regulation of motor carriers, and 
TI am confident that some of these bills will be reported favorably—some 
with amendments—and I believe they will be ready for Senate action 
by the end of this month. 

There are a number of problems which continue to recur throughout 
the hearings and I suspect that some of them will grow larger as time 
passes. One of them is the question of passenger deficit of the railroads. 
This is a difficult, brooding, unhappy problem. It is not one which tends 
itself to an easy solution, and yet, it is a problem which, because of our 
national defense needs and general transportation needs, we cannot 
ignore. It is a matter which, in my judgment, will ultimately have to be 
decided by the Congress. 

There are some people who contend that a Federal subsidy to the 
railroads is the only answer to the passenger deficit problem. Others 
maintain that if the direct and indirect subsidies are taken away from 
the railroads’ competitors—that is to say, the airplanes and the motor 
buses and trucks—then no subsidy will be needed by the railroads. Well, 
the one fact which at this moment is outstandingly clear is that no in- 
telligent solution to this problem can be arrived at until we have more 
facts. The I. C. C. is engaged at the present time in an investigation 
seeking to get the facts with respect to the railroad passenger deficit. 
We have been assured by them that there will be no unseemly delay in 
this investigation. Let us all hope that they will get all the cooperation 
from the industry that they need for this matter must soon be faced 
up to in the interest of the general public and our nation’s needs. 

Another one of the vexing problems with which we are currently 
confronted is that arising from our hearings on Senate Bill 1384, a bill 
which seeks to redefine the limits of contract carriers versus common 
carriers, and private carriers versus common as well as contract carriers. 
We are told that unless certain definitions in the law are changed and 
clarified, and authority granted to the Commission to require, on its own 
motion after hearing, a contract carrier to become a common carrier, 
then the days of the common carrier are numbered. We are then 
promptly and vigorously informed that if we make these changes, the 
contract carrier is finished—washed up. We are told that whatever we 
do we are interfering with the right of persons to perform their own 
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transportation, that we are infringing on managerial discretion—and, 
in fact, stamping out the free enterprise system. One thing is clear— 
like the airlines say, we, the Committee, are in ‘‘turbulent air’’—and we 
must fasten seat belts if we are not to be thrown out of our seats in this 
three-cornered fight. I believe, frankly, that we can resolve this problem 
with benefit to our nation, even though possibly none of the groups in- 
volved will be satisfied with our decision. When both sides—or all three 
sides, as in this case—dislike a decision, we find it is usually the right one. 

You Practitioners who appear before the I. C. C. and other regu- 
latory agencies may well be likened to the architects who build buildings, 
in that the plans and framework which you present in your arguments 
usually become the basis for the decisions handed down and the laws 
which are enacted. Therefore, you have a basic responsibility for the 
modernization, for the growth and for the success of our transportation 
system and the rules and statutes which are enacted to govern it. 

America is a great and growing nation, the population of which is 
now burgeoning at a rate never before known in our history. We have 
a larger gross national product than we have ever known before. We 
have the highest personal income ever known in history. Ours is a 
dynamic nation but it cannot grow and be dynamic with inadeqate sys- 
tems of transportation, suffering under restrictive laws passed fifty or 
seventy years ago. Therefore, it seems to me to be your job—as well as 
ours, to see that the transportation system of our nation keeps abreast 
of growing demands. Your duties are not just that of representing 
specific clients for special fees but, in a larger measure, it is that of a 
public servant, that of serving the long term need rather than the imme- 
diate need; that of serving the need of all rather than the need of one. 
I feel certain that, as in the past, the knowledge of this responsibility and 
the challenge that it presents to you will be met in the highest traditions 
of this splendid organization, before which I am grateful for the oppor- 
tunity of appearing. 








The Relationship Between the 
Interstate Commerce Commission 


and Congress 


By HonoraBLE OWEN CLARKE 
Chairman, Interstate Commerce Commission 


A philosopher whose name escapes me once observed that you learn 
quite a bit more by letting the other fellow tell you all that he knows, 
than you do by telling him all that you know. 

The observation is a sage one, indeed, and I only wish that I could 
exchange places with you. Many of our most distinguished practitioners 
are here today and collectively this audience represents the largest and 
most expert store of transportation knowledge anywhere. From my 
point of view, it is a shame that the tables aren’t reversed. However, in 
preparing to discuss with you certain aspects of the Commission’s rela- 
tionship with Congress, something was learned—namely, that your asso- 
ciation has played a far larger part in the shaping of that relationship 
than I had realized. 

I found, for instance, that the many appearances of your represen- 
tatives before congressional committees in our behalf have worked to 
make a stronger and more vital Commission. I found, also, that your 
constant defense of the Commission’s status as an independent agency 
has in large measure helped us to maintain that position. 

In that vast field known as Administrative Law there are three 
broad segments. The first relates to the transfer of power from legisla- 
tures to administrative agencies; the second to the exercise of the dele- 
gated power by the agencies; and the third to the review by the courts 
of administrative action. 

Considerable attention has been paid to the first and third aspects 
of the administrative process. After all, the origin of any unique in- 
strument of government should attract more than passing interest. In 
like manner, the legality of the instrumentality’s actions are of para- 
mount importance. 

In discussing the relationship of the Interstate Commerce Commis- 
sion and the Congress, we must, of course, take note of our first category 
—the Commission’s origin. But, probably no subject has been more 
exhaustively treated in the administrative law field. We all know that 
the Interstate Commerce Commission was created in answer to the in- 
adequacy of the judicial and legislative processes, as an agency indepen- 
dent of the Executive Branch of Government and of partisan politics. 

Certainly, it would be presumptive of me to discuss historic facts 
or fundamentals before a group of experts such as we have here today. 
Accordingly, I think that it would be more profitable to explore the 


Editor’s Note: Speech before 28th Annual Meeting Luncheon, Association of 
I. C. C. Practitioners, Conrad-Hilton Hotel, Chicago, Illinois, May 16, 1957. 
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relationship of the Interstate Commerce Commission and Congress in 
the light of its adjectwe aspects. We are all familiar with the noun, 
but there are certain facets of the relationship—the adjectives—which 
are not always so readily apparent. 

The need for delegations of power to administrative agencies—the 
necessity for their existence—is now almost universally recognized. It 
is also generally understood that for regulatory activity to effectively 
accomplish that which the public requires, makes necessary a rather large 
area of discretionary authority. 

That the Interstate Commerce Commission is entrusted with a sub- 
stantial measure of discretion, and uses it, is anathema to many. Ac- 
cordingly, there seems to be an almost continuous attack upon our inde- 
pendence. We are said to be potentially irresponsible, irrational, and 
free to pursue the vagaries of our vivid imagination. Our vast authority 
is, of course, strongly anchored in various ways, but seldom is attention 
given to these safeguards against administrative abuse. If it is, then 
it is in a depreciating manner. 

Some twenty years ago, the President’s Committee on Administra- 
tive Management characterized administrative agencies, including, 
naturally, the I. C. C., as ‘‘a headless ‘fourth branch’ of the Government, 
a haphazard deposit of irresponsible agencies and uncoordinated 
powers. ”’ 

Today, the same type of thinking prevails in many circles. H. R. 
3424, a bill to create an Executive Department of Transportation, with 
a member of the Cabinet as its Secretary, is the most recent attack upon 
the Commission—one which completely disregards the effective useful- 
ness to society which the I. C. C. and other independent agencies provide. 
The justification for this measure is practically identical with the reason- 
ing of the Presidential Committee in 1937. 

The constitutionality of the Interstate Commerce Commission and 
similar agencies is not open to serious question any longer. The courts 
have said that we are legally acceptable, if not socially acceptable too. 
I wonder if the same thing could be said for H. R. 3424. That bill 
entails a delegation of Congressional power to the executive branch of 
government. Is that entirely in consonance with sound constitutional 
principles ? 

The concern which seems to be shared by those who talk of ‘‘ad- 
ministrative absolutism’’ in my opinion is more a disturbance over ap- 
pearance than it is over any actual menace posed by reality. I think 
that there is entirely too much jousting with windmills and too little 
analytical thinking. 

The duties which Congress has assigned to regulatory bodies in- 
volve the completion, for particular situations, of the legislative acts of 
the Congress which furnish the governing policies and guiding prin- 
ciples. The safeguards which Congress has provided in,the form of 
basic standards have generally met with judicial approval and that, 
after all, is the acid test. 

The Honorable Sam Rayburn, speaking in 1934, stated that the 
Interstate Commerce Commission is the best and most effective body yet 
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created in the Federal Government. He pointed out that the Commis- 
sion’s career has been creditable and its labors prodigious. He went on 
to express the opinion that it would have been a great mistake to have 
placed the regulation of transportation in an executive department and 
that the most satisfactory results are achieved by vesting all of the 
responsibility in one place which is as far removed from the Maelstrom 
and melee of politics as legislative ingenuity can devise. 

When Speaker Rayburn voiced these views he was then Chairman 
of the Committee on Interstate and Foreign Commerce. Had the Com- 
mission really translated into actuality the fears of the opponents to the 
administrative process, surely he would have mentioned that fact. 

Has anything transpired in the intervening years since Speaker 
Rayburn so accurately described the Commission to change his opinion? 
I think not. For proof, we might examine the approach taken by an- 
other group of critics. Several months ago an article appearing in 
Fortune magazine—a periodical theretofore at least noted for objectivity 
—carried the implication that one of the Commission’s defects was a 
preoccupation with the status quo. It was said that ‘‘The most im- 
portant criticism that can be leveled at the ICC is this: In its plodding 
zeal to cleave to the act and do right by all the special interests that 
importune its favor, it has, unwittingly or not, neglected the economy 
as a whole.”’ 

Now, I submit that sometimes you just can’t win. On the one hand, 
we must contend with those who complain that the I. C. C. has too much 
discretion and can thereby thwart the will of Congress. On the other, 
we are sniped at because we do adhere strictly to the terms of our 
underlying statutes as we understand them. Perhaps the answer lies 
in the fact that every successful institution has its critics. 

When a Commission such as the I. C. C. is created, as an agent of 
Congress, it is subject to the same control and owes the same account- 
ability to its principal as every other agent. 

What are some of the ways then in which Congress supervises its 
agents, the regulatory Commissions? First, of course, is the provision 
whereby the committees of the two Houses which examine proposed legis- 
lation in their respective fields also are responsible for a continuing re- 
view of the agencies which administer the laws. 

The Interstate Commerce Act has been amended a great many times 
—approximately two hundred—and all of these changes have undergone 
the close scrutiny of the House and Senate Interstate Commerce Com- 
mittees. Thus, it is apparent that there is a continuing control over our 
underlying statute. At the present time, the Commission’s twenty-six 
legislative recommendations are receiving the careful attention of those 
committees and we see the process in action. I might add that the pros- 
pects seem bright that many of our recommendations will be reported 
out of committee favorably. In large measure, this may be attributed 
to the practice, just this year initiated, of presenting draft bills with 
our recommendations. 


We have a perfect example of a further control in action at the 
present time. As most of you know, the Subcommittee on Legislative 
Oversight recently announced that an investigation of Federal regula- 
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tory agencies is to be undertaken. It may be presumed that Congress 
has received complaints that certain of the regulatory agencies have not 
been administering the laws as intended by Congress in their original 
enactment. 

The Interstate Commerce Commission is highly in favor of just 
such a review. It seems to us that this is a most effective measure to 
inform Congress and the public generally as to the importance of our 
activities. As you know, Federal agencies are not permitted to employ 
public relations experts for use in presenting their side of the story. 
All too frequently what the agency is doing is misunderstood, if under- 
stood at all. So, we welcome the opportunity to get the slate clean and, 
indirectly, answer some of the propaganda which has been levied against 
us in recent months. 

The investigation should serve also to acquaint many in Congress 
with the role which the Interstate Commerce Commission plays in the 
overall governmental picture. It is inevitable that all Congressmen 
simply cannot have the time to be as familiar with our efforts as are the 
members of House and Senate Interstate Commerce Committees. 

Congressional control of administrative action by committee does 
not, of course, fully satisfy the admitted need for supervision. Control 
by committee can only be a part-time job at best, but taken in conjunc- 
tion with some of the other checks which are available to Congress, there 
is ample oversight of regulation. 

One of the other safeguards is to be found in the Congressional 
delegation of power. It is, of course, basic that administrative authority 
must find its source in a statute. The powers which are conferred upon 
the regulatory body are only those delegated to it by Congress and they 
are usually defined in clear language. By the same token, the duties to 
be exercised and the procedure to be followed are frequently set forth 
in detail. There are those who believe that the legislative standards 
accompanying the delegations are all too frequently of a vague and 
amorphous character. For example, such standards as ‘‘ just and reason- 
able’’ or ‘‘public interest’’ are said to be susceptible of a variety of 
interpretations according to the will of the administrator. The Courts, 
however, have had no difficulty in forcing agencies to adhere to the lines 
drawn by the Congress. 

Dean Landis views these criticisms differently. He points out that 
‘* As portfolios bearing the form of a thought, they do not reach the ad- 
ministrative in an empty condition. Rather they have already been 
lined and fitted, so that it becomes impossible for the administrative to 
pack bricks into what is ostensibly an overnight bag . . . To read them 
properly one must catch and feel the pace of the galvanic current that 
sweeps the statute as a whole.’’ In other words, legislative standards 
must be taken in context. 

So, we see that administrative departments are not given a blank 
check to make law in the delegated field of authority. Though it is true 
that in many instances the law making power which Congress confers 
upon an agency might better be defined in clear and express language, 
still the door has not been opened as far as many seem to think. 
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Furthermore, Congress does not always stop at a delegation of 
authority coupled with appropriate standards. We often see legislative 
directives requiring the agency to pursue certain policies or take certain 
action. In the case of the Interstate Commerce Commission, an apt 
illustration is the direction that we fix the lowest possible lawful rates 
on agricultural commodities as contemplated by the Hoch-Smith reso- 
lution. The National Transportation Policy, of course, is the most out- 
standing example of Congressional direction. 

In any event, it should be borne in mind that there exists in the 
form of the Interstate Commerce Act, a systematic and inclusive body 
of laws. If in fact our legislative standards are vague, which I don’t 
concede, the situation is somewhat inconsequential for such standards 
guide the exercise of powers that must always be kept subordinate to the 
detailed framework of the act itself. Whatever may be the validity of 
the critics’ observation in connection with legislative standards as they 
obtain in other fields, the public is provided with a tall and stable fence, 
so far as the Interstate Commerce Commission is concerned. 

Our statutory origin with its attendant aspects, then, is a second 
way in which administrative action is restricted. Looking further, it 
can be seen that Congress has implemented the law so as to emphasize 
the importance of procedural matters. At the outset, we have the re- 
quirement of the Fifth Amendment for due process of law. Congress, 
however, has gone further. There are, of course, detailed provisions in 
the Interstate Commerce Act itself which assure procedural fair play 
and, also, our General Rules of Practice, authorized by the Act, reflect 
sound procedural principles. 

Enactment of the Administrative Procedure Act in 1946 was still 
another step beyond the constitutional minima. That act represents a 
further safeguard against arbitrary and biased use of administrative 
power. The act was motivated in large measure by discontent and dis- 
satisfaction with some of the actions of administrative agencies—fortu- 
nately, the I. C. C. was not one—and for that reason may have been 
long overdue. 

There are some questionable aspects about the APA; for example, 
I have heard it said on more than one occasion that no one really knows 
what it means. That, probably, is not quite a justifiable criticism, but 
it is true that the act could be more explicit in some respects. There is 
no question, however, but that it furnishes a positive control of ad- 
ministrative action by imposing a uniform Federal procedure upon all 
administrative agencies. 

There are a number of practical checks upon the freedom of the 
independent regulatory agency which ought to be mentioned. They 
are not always readily apparent, but they exist nonetheless. It must be 
remembered, for instance, that Congress controls the purse strings. The 
approval or disapproval of an agency’s activities may be quite forcibly 
expressed in the treatment which Congress gives to its annual budget. 
This is a consideration which even the severest critics of the administra- 
tive process seem to have given little thought. I can assure you that the 
questions asked by the Congressional Appropriations Committees are 
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searching indeed, as they should be, and do not necessarily relate to the 
cost of operating the agency. 

The skeptic probably will remark that power over a man’s subsis- 
tence amounts to power over his will. That is not the case here. The 
Appropriations Committees have never attempted to interfere with the 
Commission’s policies or to assume an element of control over activities 
properly within the scope of the Interstate and Foreign Commerce Com- 
mittees. Incidentally, we are deeply appreciative of the understanding 
treatment we have received from the Appropriations Committees the 
past three years. 

The Commission is particularly fortunate in that our relations with 
what might be termed our Congressional Uncles—the Interstate and 
Foreign Commerce Committees—have always been harmonious with a 
full measure of mutual respect. I can assure you that these committees 
are just as interested in advancing the public welfare as we are and all 
their efforts are bent in that direction. Partisan politics, if they do 
exist in these committees, are always placed in their proper sphere and 
not allowed to override the predominant consideration—sound transpor- 
tation in the public interest. While these committees play a major part 
in shaping our statutory standards, they have never attempted to influ- 
ence our application of those standards in specific cases. On the very 
rare occasions when other Congressmen or members of their staffs have 
mistakenly endeavored to influence a Commission’s decision I am con- 
fident it has been due entirely to a lack of knowledge of the administra- 
tive process or of our Canons of Ethics. 

No less than the adequacy of the financial resources at its command, 
the existence of the Interstate Commerce Commission depends upon the 
overall will of the national legislature. As we have seen, the agency is 
a creature of statute. We were conceived, as it were, in a test tube, and 
we continue to live upon what amounts to a microscopic slide. If those 
responsible for our existence decide that we are not serving any useful 
purpose, we can easily be eliminated. 

Now, there is little likelihood that Congress will legislate the Com- 
mission out of business, but the possibility is there just the same. We 
have only to look at the past alterations of our authority—usually 
extensions, it is true—to see the implications. That fact represents an- 
other safeguard for the administrative process generally, and the Com- 
mission in particular. If nothing else, it demonstrates the fallacious 
reasoning of those who claim that we exercise power without respon- 
sibility. I can’t think of any clearer element of control. 

Those of us who have been selected by the President to serve as 
administrators for fixed terms of relatively long duration did not merely 
slip into our jobs through the proverbial back door. We still needed 
the consent of the Senate and I assure you that such consent is not given 
perfunctorily. The subcommittee hearings on appointments and reap- 
pointments are thorough indeed to assure that qualified administrators 


are chosen. Thus, again the Congress is seen guarding against abuse 
in connection with its creation. 
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In addition to these various elements of control which I have briefly 
indicated, all of our activities are conducted openly with the results 
promptly made known to the public. The actual litigants, the organized 
interests, and the users of transportation can call attention to any alleged 
faulty administration, and have done so. And we must regularly report 
to Congress the results of our endeavors. These circumstances force- 
fully refute the charge that the I. C. C. and other regulatory agencies 
have come to be self-contained governmental entities, free from effective 
supervision, and constituting areas of unaccountability. 

Both the test of time and the record of performance have proved 
the wisdom of the plan that governmental control of the transportation 
industry should be administered by a Commission under broad statutory 
standards. This is evident not only by the frequent widening of the 
scope of the powers of the I. C. C., but also by the subsequent creation 
of similar Commissions to deal with other phases of public control. I 
hope that the time will never come when we see the responsibility for 
carrying into effect policies of tremendous economic importance s0 
narrowly defined, to satisfy the theorists, as to render meaningless their 
creation in the first instance. 

Despite what the critics say, there are adequate legislative safe- 
guards over the regulation of transportation. There is no facade here. 
Nevertheless, the Commission has remained isolated from the hands of 
politics, no special interest has a private entree to its thinking processes. 
No outsider, not even Congress itself, can influence the Commission in 
deciding its cases. The Commission is truly an independent agency and 
though tied to its parent legislature by strong bonds, nevertheless has 
been given a mind of its own which functions with the strictest neu- 
trality. We have here no puppet, on the one hand, or irresponsible 
child, on the other. We have, instead, a respected institution working 
for the public, free from the pulling and sawing of outside pressures. 
That is what Congress intended and that is what it accomplished. 
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What’s New In Transportation 


By Honorasite LAurRENcB K. WALRATH 
Member, Interstate Commerce Commission 


If each of the four Commissioners whom you have invited to speak 
on the 28th Annual Convention program were to cut loose and unleash 
the words with which we sometimes embellish our reports the phrase 
‘Windy City’’ would take on completely new meaning! Fortunately 
for you, I am so anxious to hear the balance of your program—and 80 
grateful to you for letting me be first—that what I have to suggest will 
take no great while to say. But I hope you may feel it is worth spending 
some time to reflect upon, as I have. 

A very wise man once advised ‘‘Think twice before you speak, 
especially if you intend to say what you think.’’ I have tried to heed 
that advice. 

Several months ago, Erle Zoll and Sarah McDonough came to my 
office ostensibly for a social visit and a cup of coffee. We had both— 
but before they left I had agreed to discuss with you ‘‘What’s New In 
Transportation.’’ That grew out of the fact that for some time I have 
been saying publicly in Miami, New York City, Houston, and any place 
else where people were willing to listen that ‘‘There is really nothing 
basically new in surface transportation during the past 150 years— 
only the techniques of transportation have changed.”’ 

It is a simple statement and easily proven—in that over-simplified 
form, but they challenged it—and I had to agree that the repetitive 
sameness of the basic problems of transportation—all dating back from 
90 to 136 years—were of less importance—at least so far as the future 
of public transportation is concerned—than are the new techniques of 
transportation. 

A very basic observation was made nearly 71 years ago in the 1886 
Cullom report to the Senate upon the basis of which the original Act 
to Regulate Commerce was passed, and I quote: 


The chief element in the prosperity of every state or nation is the 
economy of transportation of persons and property. It is the 
marked difference between civilization and barbarism. 


Since 1887 our country has amazed the civilized world by its rapid 
expansion and economic and social development. It is no exaggeration 
to say that we are today the leading world power among free nations 
largely because we have for the past century enjoyed the greatest mass 
transportation system ever known in history. It has been privately 
owned, freely competitive, and an integral part of our economic and 
productive capacity—and you and I intend to keep it that way and 
strengthen its position. 
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Today we have in excess of 3 million miles of commercially used 
highways, nearly a quarter of a million miles of rail lines, 200,000 miles 
of pipeline and nearly 30,000 miles of inland waterways and canals, 
plus many thousands of miles of coastal shipping lanes—all available 
to serve the shippers and receivers of freight and the passengers to and 
from the 48 States. Our physical plant is the best ever and it is being 
improved daily through expansion and new techniques. 

Yet there are definite danger signals. The executive vice president 
of Transportation Association of America, Mr. Harold Hammond, re- 
ported in March of this year in a speech before the Pacific Coast Ship- 
pers that although freight has increased by more than 46 percent in the 
last 10 years, more than 60 percent of all new freight—and each year 
more and more of the total freight—was being diverted to private and 
exempt carriers. 

I emphasized in New York before the Private Carrier Conference 
of ATA last October that the over-expansion of private carriage could, 
if not carefully considered, cause our national system of public carriage 
to suffer an economic thrombosis—a constriction of the arterial traffic 
and a bursting or overstretching of the small veins and capillaries of 
our distribution system. I pointed out that if the current trend should 
continue, the mass movement of freight and passengers by public ear- 
riage, as we have known it, might well become history. They listened 
—and so have some of our public carriers and something is being done 
about it—as I hope to demonstrate before we finish. 

At this point let me get this fact straight on the record before we 
move on; I am not against legitimate private carriage and I don’t con- 
demn the shipper who turns to it when he requires it. Considering the 
way our public carriage has been conducted—with spiralling costs and 
less and less service to the shipper for his dollar—in spite of new tech- 
niques—with rails fighting water carriers and trucks—and each fighting 
the other for competitive advantages—it is small wonder that many of 
the shippers have decided during the past 10 years that they had better 
start looking out for themselves. Today, in my opinion, public carriage 
is paying the price for its so-called inter-agency competition which at 
times tended to neglect the shippers’ real needs. Some of the recent 
losses of particular traffic formerly moved by for-hire carriers brings 
forcibly into focus the heavy price which public carriage is paying for 
failing to keep pace with shipper requirements. 

Now what’s the answer? That is what I really came to talk about 
today. There ts something new in transportation and the only question 
is what are we going to do about it. There has been developing and 
there is now here a new atmosphere in transportation. The shipper, 
who gets what he wants and needs even if he has to turn to private car- 
riage by ship or truck to get it, has suddenly come into his own—and 
the result is a new attitude on the part of carriers themselves. An astute 
editor of one of the leading trade journals in commenting on this general 
theme recently concluded : 


With this kind of climate it oughtn’t to be too hard to take some 
of this progress out of the realm of talk and translate it into action. 
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Eight months ago I was suggesting this to truckers in Florida and 
to railroads and water carriers in other places and rather timidly pro- 
posed that they begin to explore offering the shipper the advantages of 
each mode of carriage in the form of through routes and joint rates for 
their combined services. Today there is no need for timidity or ‘‘ifs.’’ 
It is an accomplished fact, and, although presently restricted to certain 
railroads and motor carriers and a few water carriers, nevertheless it 
is a growing service and the shippers are demanding it. 

In spite of all we have been reading about developments of flexible 
rail, motor, water, air and pipeline services in the trade journals for 
more than a year now—some of your clients are still saying ‘‘It just 
won’t happen.’’ But, as another editor said recently, ‘‘The pendulum 
swings and time discovers the truth.’’ And, in my opinion, the truth 
is that for those carriers of each mode who have the vision to pioneer 
in the new atmosphere the future is a bright one indeed. In the search 
for new ways of combining the separate transportation units of rail, 
motor, water, pipeline and air carriers into flexible systems, using 
through routing and joint rates the truly inherent advantages of each 
will survive. Yesterday in his address of welcome to us, Mr. Thomas 
Coulter, of the Chicago Association of Commerce and Industry, empha- 
sized the impact which new channels of transportation, such as the 
St. Lawrence seaway, and passenger and freight air service by jet 
propelled planes, will have on our general traffic patterns, and I think 
it behooves us to look ahead. 

But if this glimpse into the future is accurate, many challenging 
problems will confront us for which no landmarks have yet been estab- 
lished. And here it is that the practitioners will be called upon to 
resolve great conflicts and to guide their carrier clients safely through 
uncharted waters; at the same time to help the Commission reach sound 
solutions. This afternoon we will hear a panel discussion on the subject 
of carrier competition and competitive rate-making which is today per- 
haps the most vital subject in the transportation picture. 

What if we suddenly find that our time-tested methods of building 
competitive rates are obsolete? To the extent that carriers are offering 
their joint services to shippers they wont be competing ‘‘against each 
other,’’ in the old sense of the word—but will be trying to build rates 
which reflect the greatest possible service to each shipper at the lowest 
possible over-all cost to him for a through movement. 

Obviously it will pose a problem for the cost accounting experts, 
most of whom in carrier circles are experts in only one form of carriage. 
But in building joint rates for multiple-service movements it will be 
imperative that each know the cost of every segment of the service. 

Equally as important as the building of sound joint rates covering 
a multitude of combinations of service will be the problem of fair divi- 
sions of revenue resulting from those rates—as between the participating 
modes of carriage—and here again no standard of interagency division 
has yet been set. 

A lot of false pride must be overcome in the process if it is to 
succeed. 
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Not the least of the problems in such a system as I have suggested 
will be the inevitable clash of the interests between labor unions. Will 
the teamsters be agreeable to interchange of trailers for line-haul by rail 
flatcar to distant points? And what will the stevedores say when volume 
freight is transferred from truck or train to ship in freight containers 
or truck-trailer body without break-bulk? And how will the brother- 
hoods like it when a given through movement may involve teamsters, 
stevedores, and air-freight union workers—all because the shipper wants 
it done that way? A lot of voluntary ‘‘short-hauling’’ may be required 
on the part of each agency if they are to offer the greatest possible sales 
appeal to shippers. 

Today we are only posing the questions—not answering them— 
because most of them are questions which first challenge management— 
and with which the Commission has little to do. We can, however, lend 
encouragement through sympathetic understanding, and part of what 
I am saying today is that the Commission recognizes the many dilemmas 
which your clients must resolve if the shippers’ needs for flexible routing 
are to be met. 

The new atmosphere is retarded by fear. It has been said in truck- 
ing circles that moving truck-trailers on flatcars is the first step toward 
new domination of transport media by the railroads and that the rail- 
roads are out to integrate with and swallow up the trucking industry. 
On the other hand, I have heard experienced railroad men say that they 
will not do business with common carrier trucks, because in their opinion 
the valuable freight would soon all be moving on truck bills of lading at 
over-the-road rates—with the railroads performing the line-haul service 
at the generally lower all-commodity rail rates. 

Neither of these pessimistic outlooks is in keeping with the times. 

Unless the carriers are persuaded that the future does not mean 
involuntary loss of their own identity, but instead means a new oppor- 
tunity for successful private enterprise, they will be reluctant to fall 
into the spirit of the new atmosphere. We must give them that reassur- 
ance. Fear will defeat progress. 

We have never in our seventy years of existence as a Commission 
established precedent for such an atmosphere as today we see in the 
transportation future—but if the practitioners work with the Commis- 
sion as you have in the past, together we will set some landmarks by 
which progress may continue. 

There are many other problems not mentioned today, some of which 
are so deeply seated in our sub-conscious that it is hard to contemplate 
them rationally—but what I am saying to you is that together we must 
begin to anticipate all of them before their acuteness and magnitude 
confound us by their imminence. 

You, as the practitioners before the Commission, are the eyes, the 
ears, and the voices of the shippers and of the carriers of our country. 
You are also the counsellors of the Commission. Yours is a heavy re- 
sponsibility. Together you and the Commission are the heart and con- 
science of our great nation in transportation matters—and the constant 
healthy flow of life-blood of our economy depends upon us both. We 
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cannot afford to fail to see or hear the needs of shippers in times of 
crisis. If we do, we have, indeed, cast away the touchstone of national 
strength and security. 

In closing let me remind all of us again let’s not forget those words 
written 71 years ago, ‘‘The chief element in the prosperity of every state 
or nation is the economy of transportation of persons and property.’’ 
And finally, let’s not be afraid of the new atmosphere, but accept it as 
a new opportunity for public carriage to serve the shippers at rates they 
can afford to pay. 











Time Element in Commission Procedure 


By THE HonorABLE EVERETT HUTCHINSON 
Member, Interstate Commerce Commission 


This is the first time I have had the pleasure of attending one of 
your meetings, and I am, of course, delighted to be here. 

At the outset, I want to tell you something about what I have been 
doing during the approximately two and a half years I have been a 
member of the Interstate Commerce Commission. 

As you know, the Commission is now divided into four divisions 
pursuant to Section 17 of the Act. Division 1 handles motor carrier 
application matters; Division 2, rates, tariffs and valuations; Division 3, 
rates, safety and service; and Division 4, finance. 

I am the present Chairman of Division 1, which is known as the 
motor carrier division. Last year I served as a member of Divisions 3 
and 4, and before that I was a member of Division 1 for about a year. 
My first year on the Commission was spent as a member of Division 1, 
and I am now back on that Division as Chairman. 

The Interstate Commerce Commission, of course, is the oldest of the 
delegate regulatory agencies of the Congress and exercises, as all of you 
know, both quasi-legislative and quasi-judicial functions. It is today, 
always has been, and should continue to be an arm of Congress in the 
exercise of the specific, extraordinary powers vested in it. Speaking in 
the broadest terms, the chief functions of the Commission are the regula- 
tion of carrier rates, fares, and charges; of operating authorities; unifi- 
cations and mergers; issuance of securities; and safety of operations. 
As all of you fully appreciate, a great variety of complex situations 
arise daily in these general categories which must be resolved by the 
Commission under established rules and in accordance with statutory 
provisions imposed by the Congress. 

Now this brings me to the particular matter I want to discuss briefly 
with you today: Time Element in Commission Procedure. 

As I have previously indicated, the Commission, at present, is 
divided into four divisions. These four divisions are organized with 
three Commissioners each. To these four divisions the bulk of the Com- 
mission work is initially delegated, but then there are, of course, nu- 
merous matters that are reserved to the Commission as a whole. 

Well, what is the purpose of this division, this organization, this 
delegation of duties? As I see it, one of the purposes is to save time. 
This certainly is the result. I believe you will agree that if the entire 
Commission were to initially decide every proceeding, the disposition 
process would be slowed substantially. 

There are other time-saving devices at the Commission. Some old 
—some new. For example, we have a number of standing committees— 
one on legislation and one on rules. In addition, there are employee 
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boards, such as the Motor Carrier Board, which render initial decisions 
subject to appropriate review. In addition, many procedural matters 
are assigned to individual Commissioners for decision. 

Final disposition of proceedings is being speeded up through in- 
creased use by our hearing examiners of recommended rather than pro- 
posed reports. To demonstrate the effectiveness of these reports I have 
only to remind you that in motor carrier application cases almost two- 
thirds of the recommended reports served become final orders of the 
Commission by operation of law. 

In recent years the Commission has effectively streamlined many of 
its procedures and achieved greater efficiency. 

You will remember that a few years ago we had 15 bureaus. Today 
there are 10. This has been accomplished through reorganization along 
functional lines and better utilization of key personnel. 

A central status record system has been established which enables 
us to determine on a fairly current basis the status of all pending pro- 
ceedings. In addition to its statistical value, data now obtainable 
through this system is an aid in identifying areas where case processing 
may be lagging. We feel that with continued application of procedural 
improvements to these areas eventual elimination of processing lag soon 
will be in sight. 

Our docket has now reached the stage where the average age of all 
pending cases is only about 7 months, a substantial reduction since 1954. 
We hope and expect that further improvement can be made and that 
understandable complaints about delays will be virtually eliminated. 

In this connection, it should be noted that during 1955 and 1956 
receipts of new cases increased 18 percent, while cases disposed of in- 
creased 40 percent, and cases pending decreased 16 percent. 

Based on our experience so far this year it is estimated that in the 
3 years from 1954 to the end of this fiscal year, receipts will have in- 
creased 20 percent, cases disposed of 46 percent, and that cases pending 
will have decreased 27 percent. 

Now as I have indicated, in order to improve production—turn out 
more work faster—and reduce the total time for processing cases, a 
number of procedural improvements have been adopted and placed in 
operation. To cite another example of what I mean: In mid-1955 we 
adopted and started using a short-form final report in motor carrier 
application cases. I have already mentioned increased use of recom- 
mended reports, which have now been substituted for proposed reports 
in motor finance cases and in motor I & S cases. This type of initial 
report becomes the final order of the Commission after 30 days if no 
exceptions are filed. 

Notice of the filing of applications for motor carrier operating 
authority is now given by publication in the Federal Register and ap- 
plicants no longer need go to the expense of serving competitors. Appli- 
cations are assigned for hearing at the time they are published in the 
Register, thus cutting at least 30 days from the processing time. 

Recently, a new procedure was adopted for preliminary handling 
of motor carrier applications. Under procedures formerly in effect all 
applications were given a file mark and a docket number when received 
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and before being checked as to form and sufficiency. Under present 
practice, applications are received in the usual way but a docket number 
is not assigned until the application is checked and found to be in proper 
form for publication in the Federal Register. 

Applications that are deficient as to form are returned with sug- 
gestions for correction. Although this practice has been in use only 
a short time, results already are encouraging and I believe this improve- 
ment alone will reduce the docket of pending cases by as much as 100 
by the end of this year. 

Even though we have made improvements, and have taken short- 
cuts, the time element in Commission procedure is still a big factor. 

For example, under established statutory procedure, processing an 
application for motor carrier operating rights involves notice of hearing ; 
a hearing or opportunity for hearing; a report and recommended order 
by the hearing officer; the filing of exceptions to such recommended 
order ; the filing of replies; and, in many instances, the filing of petitions 
for reconsideration, and the study and determination of such petitions 
by the entire Commission. 

This procedure is designed to remove the possibility of arbitrary 
action by the Commission and is, I think, desirable. But, it has the 
effect of prolonging final determination of applications and has brought 
criticism to the Commission. 

Through organizational changes put into effect in the last few years, 
and a somewhat augmented staff, we have reduced materially the back- 
log of pending cases. The time required for processing the average case 
from initial filing to final determination has been substantially cut down. 

At the end of 1954, 2,737 applications for operating rights were 
pending. By the end of 1956 this figure had been reduced to 2,097. 
In February of this year the number of pending applications was pushed 
below 2,000 for the first time in many, many years. 

The fact remains, however, that much of the time required for 
processing the average case is consumed in following the procedure 
established by Congress for the protection of the parties and the public 
and can not be reduced to the point frequently expected. 

Proceedings that do not involve matters of serious controversy can 
be, and are processed and decided in a period only moderately in excess 
of the irreducible minimum consistent with due process. Others that 
involve expansive proposals or complex questions of transportation policy 
take much longer. To illustrate this, I can tell you that two motor car- 
rier application cases for extension of rights between the South and the 
Southwest, heard last year on a consolidated record, required 90 hearing 
days to receive the testimony of 446 witnesses. Many cases before the 
Commission involve hearing hundreds of witnesses and the filing of 
extensive briefs, exceptions and replies by the parties. This takes time, 
of course, but I believe you will agree with me that the time element 
in Commission procedure depends almost as much on what you, as prac- 
titioners, do as it does on what we, at the Commission, do. 

You have been most cooperative and without your help the progress 
we have made in the direction of reducing the age of our docket would 
not have been possible. 
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I hope you will forgive me if I seem to talk too much about motor 
carrier cases, but I can tell you that the average applicant may now 
reasonably expect to have his case published in the Federal Register and 
heard within about 60 days from the date of filing. Thus, our hearing 
docket in these matters is now substantially current. 

The Commission feels that real progress has been made in improving 
its procedures and in shortening the time necessary for decision in all 
types of proceedings. However, there are certain areas in which we feel 
there is cause for concern. 

I refer to the Code of Federal Administrative Procedure proposed 
by the American Bar Association. If adopted by Congress, this code 
would seriously impair the effectiveness of the Interstate Commerce Com- 
mission and other regulatory agencies which Congress has charged with 
important functions in the public interest. Delays, already the scourge 
of administrative and judicial process alike, will be greatly magnified. 
Procedural litigation will increase and dilatory tactics will be encour- 
aged. The prospect of further reducing the age of the Commission’s 
docket would be gone. 

This proposal would judicialize and complicate the non-technical 
procedures now enjoyed by the public. I am encouraged by the fact 
that this proposal did not originate with and is not supported by trans- 
portation people familiar with present procedures. In fact, I believe it 
can be said that you who practice before the Commission solidly condemn 
this fanciful approach. 

The time element in Commission procedure does not depend on the 
Commission alone. 

Improvements and changes in organization and in procedures have 
been made and short cuts have been taken. Other proposals are under 
consideration. However, if we are to continue to improve our position 
and maintain the standards of service at which we aim, and to which 
the public is entitled, we must have your unceasing, thoughtful, and 
unselfish cooperation. 

Thank you. 








First Year Impressions 


By THE HonoraBLe DonaLtp P. McPHERSON, JR. 
Member, Interstate Commerce Commission 


Your program lists my talk as ‘‘First Year Impressions.’’ This is 
appropriate because I have had one year’s experience, lacking nineteen 
days. 

Let me assure you that my first year impressions of the Commission, 
its staff, your Association, and the individual members have been most 
delightful. My Brother Commissioners have been very gracious, and it 
is a rare privilege to work so closely in an agreeable atmosphere with 
such pleasant men. We, of course, may have our differences of opinion. 
This is only natural, coming as we do from all parts of the country, with 
varied experiences, backgrounds, training and points of view. But any 
differences of opinion result from our sincere desire for a proper solu- 
tion of the complex matters that come before us. 

I do not believe that too much or too high praise can be paid to the 
staff of the Commission. They are conscientious, hard-working indi- 
viduals, who have dedicated their lives to public service, often at great 
personal sacrifice. 

A famous Pennsylvania judge years ago said that the first ten years 
he was on the bench he tried to find out what the law was, the next ten 
years he wrote opinions expressing what he thought the law ought to be, 
and the last ten years he just decided cases. Now with I. C. C. itisa 
bit different, but we do decide a lot of cases—or so it seems to me, as a 
member of Division I. The Commission is not responsible for what the 
law ought to be. That is a matter to be decided by Congress. However, 
let me assure you that an Interstate Commerce Commissioner seeks to 
determine what the law is and after careful consideration and using his 
best judgment, casts his vote. 

You practitioners know that advocacy is an art. The search for 
and discovery of the facts, the presentation of those facts in the most 
winning way, the argument of the issues in the most persuasive manner, 
are all matters which involve you—the attorneys or practitioners. It 
has often been said that a court is no better than its bar. So with Com- 
missions. If one of you prepares a case inadequately, with the result 
that not all the relevant facts are presented, the decision of the Com- 
mission will necessarily reflect that deficiency. So yours is a great 
responsibility. The same thing is true in the argument of a case. I 
have been impressed by the high caliber of the arguments before the 
Commission. Some have been outstanding. So far as the distaff side 
is concerned, it is always a pleasure to hear a pretty practitioner argue 
a case, and I must say that their arguments have been of the best. 

May I make one observation. The more the argument is confined 
to the issues in the case, the more helpful the argument is to the Com- 
mission and the more attention you will command. 


Editor's Note: Address before the 28th Annual Meeting, Association of I. C. C. 
Practitioners, Conrad-Hilton Hotel, Chicago, Illinois, May 16, 1957. 
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‘‘First Year Impressions’’ cannot omit reference to the Frozen 
Food and East Texas Lines? cases. Though these decisions were 
handed down by the Supreme Court on April 23, 1956, or a little more 
than a year ago, they involve a question of prime importance in the 
motor carrier field. You will recall that in the so-called Determination 
Case * the Commission interpreted the term ‘‘agricultural commodities’’ 
in Section 203 (b) (6) ‘‘to embrace all products grown or raised on the 
farm,’’ and defined the word ‘‘manufacture’’ as set forth by the Su- 
preme Court in one of its opinions,* and concluded that the portion of 
this Section reading ‘‘ (not including manufactured products thereof) ’’ 
means ‘‘agricultural commodities in their natural state and those which, 
as a result of treating or processing, have not acquired new forms, quali- 
ties, properties or combinations.’’ The Commission held therein that 
fresh and frozen dressed poultry, among other commodities, were non- 
exempt. The two Supreme Court decisions before referred to greatly 
affect this phase of the industry and regulation as well. Im the first 
ease, the so-called Frozen Food case, the court held, contrary to what 
had been previously accepted, that the issues in the Determination case 
were reviewable. In the second proceeding, the East Texas Lines case, 
the court in a five to four decision affirmed the holding of the lower court 
to the effect that fresh and frozen dressed poultry are exempt ‘‘agri- 
cultural products’’ and not ‘‘manufactured products thereof.’’ The 
court stated that ‘‘a chicken that has been killed and dressed is still a 
chicken. Removal of its feathers and entrails has made it ready for 
market. But we cannot conclude that this processing which merely 
makes the chicken marketable turns it into a ‘manufactured’ com- 
modity.’’ The court established the substantial identity test when it 
went on to say that the exemption applies so long as ‘‘the commodity 
retains a continuing substantial identity through the processing stage.’’ 
It develops that the state in which the chicken is, is a vital factor in 
transportation and its regulation. This holding has been expanded to 
other commodities formerly held to be non-exempt. 

It must be rather difficult for you to advise a client whether carrying 
a particular load will bring him within or without the exemption. Of 
course, this is not a novel problem, but is one which has existed for 
many years. However, these new decisions greatly expand the exemp- 
tion, and perhaps the time has now come for Congress to take another 
look at our old friend, Section 203 (b) (6). The Commission in its 
fifth legislative recommendation suggested that the primary market test 
be used, but when the bill was finally drawn, it included the primary 
market theory, but also put live poultry within the exemption, and 
placed frozen foods outside the exemption. How to amend this Section 
to draw a clearer line of demarcation presents an intriguing legislative 
problem. There may be some who would prefer to work out the solution 


1 Frozen Food Express v. United States, et al., 351 U.S. 40. 
- tea Motor Freight Lines, Inc., et al. v. Frozen Food Express, et al, 


8 MC-C-968, Determination of Exempted Agricultural Commodities, 52 M. C. C. 
4 Fruit Growers, Inc. v. Brogdex Co., 283 U. S. 1. 
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by judicial process and use the legislative process to withdraw from 
the exemption only certain commodities at a certain stage of processing. 

Another Supreme Court decision which should be included in 
‘*First Year Impressions’’ is the Contract Steel Carriers case.5 When 
is a carrier a common carrier and when a contract carrier? This ques- 
tion was posed early in motor carrier regulation, and in the leading case 
on this point, the Craig case,* the Commission emphasized that a contract 
carrier must provide a specialized service as distinguished from serving 
the public generally. Later, in the Midwest case,’ we found that the 
respondent contract carriers, one of which was serving 64 shippers, were 
to all intents and purposes providing common carrier operations because 
of the lack of specialization and the large number of shippers served. 
As a result of this decision, these carriers realigned their operations to 
meet our objections, including reducing contracts to a maximum of 32. 
Subsequently, in Contract Steel Carriers case, on the basis of the Craig 
and Midwestern cases, we found that the respondent motor contract 
carrier which had 60 contracts, little special equipment, and was aggres- 
sively soliciting new contracts, was providing common carrier service. 
The carrier appealed the decision and the Supreme Court seemed in- 
clined to recognize specialization as a proper test of contract carriage, 
but indicated that the involved carrier was specializing in that it hauled 
limited commodities under individual contracts with a comparatively 
few shippers throughout a large area. The court there held that ‘‘a 
contract carrier is free to aggressively search for new business within 
the limits of its license.’’ 

Chairman Clarke in his statement before the Surface Transportation 
Subcommittee of the Senate Committee on Interstate and Foreign Com- 
merce on May 7, 1957, in speaking of our legislative recommendation on 
this matter, stated the problem very concisely when he said: 


‘‘One of the most difficult problems with which the Commission 
has been faced in recent years in connection with the regulation of 
motor carriers is the question of determining the line of demarcation 
between contract carriers and common carriers. Under the present 
definition of contract carrier by motor vehicle and the proviso in 
section 209 (b), which specifically prohibits the Commission from 
restricting such carriers from substituting or adding contracts 
within the scope of their permits, some contract carriers have been 
able to acquire so many contracts that they are actually performing 
common carrier service. The resulting diversion of traffic from 
the common carriers could, if continued, seriously impair their 
ability to render adequate service to the general public, particularly 
to the smaller shippers who depend almost entirely upon common 
carrier transportation. 





5 Motor Ways Tariff Bureau v. Steel Transportation enone. Inc., 62 M. C. C. 
413. _ of defendant carrier was subsequently changed to Contract Steel Car- 
riers, Inc. 

6 Craig Contract Carrier Application, 31 M. C. C. 705. 
7 Activities of Midwest Transfer Co., 49 M. C. C. 383. 
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‘A contract carrier is one who has permission to engage in 
the transportation business on the public highways, but without the 
obligation to serve all persons alike. He enjoys a decided advantage 
in the competitive struggle for certain types of traffic. Common 
carriers are required to serve the general public, at their published 
tariff rates, without unlawful discrimination. Contract carriers, on 
the other hand, may pick and choose the shippers they may wish to 
serve and may discriminate in their charges which are required to 
meet a standard of only minimum reasonableness. Their costs, 
moreover, are substantially reduced if they have no terminals to 
maintain and may refuse to transport other than full loads, or only 
when return loads are available.’’ 


Here is another problem to be decided by Congress. Should the 
law be left as it is, or should the Commission be directed to limit the 
number of shippers a contract carrier should serve? 

The Reliance Steel case*® should also be included in ‘‘First Year 
Impressions.’’ In that case the District Court on March 4 of this year 
set aside the Commission’s order. This was a complaint proceeding in- 
volving a request for reparation, and the case was handled under modi- 
fied procedure. The issue before the Court was the procedural question 
whether the Commission may utilize its so-called non-hearing examiners 
to prepare initial or proposed reports in such cases. 

Our principal argument was that the hearing examiner requirements 
of section 5 of the Administrative Procedure Act, relating to adjudica- 
tion of cases, and sections 7 and 8 pertaining to hearings and decisions, 
are not applicable in this type of case because the hearing contemplated 
by section 5 to be conducted and processed as described in sections 7 and 
8 means an oral hearing only. 

The court in rejecting our contention stated : 


‘‘* * ® section 8 (a), supra, is a mandate that the initial deci- 
sion shall be by an officer clothed with the responsibility of a hearing 
officer pursuant to section 7. And this is so even if non-hearing 
procedure is used. For section 7 (c) (5 U.S. C. § 1006 (c)) pro- 
vides that ‘in determining claims for money’ the evidence may be 
submitted in written form and thus contemplates dispensing with 
an oral hearing. Likewise section 4 (5 U. S. C. § 1003) expressly 
provides for submission of written evidence, and section 5 (b) 
(5 U. 8. C. § 1004 (b)) seems to contemplate adjudication without 
oral evidence if feasible. Various methods of hearing are used in 
justiciable cases; some may require oral hearing, some may be sub- 
mitted on written evidence, others may be heard by considering 
legal arguments based upon stipulated facts; but the mere substi- 
tution of method of hearing should not be permitted to defeat the 
Act’s salutary purpose of establishing confidence in agency adjudi- 
cation in this particular type of case. Thus it is plain, we think, 
that the term ‘hearing’ as used in the Act, and particularly in 


8 Reliance Steel Products Company v. United States of America, et al. 
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section 7, means more than a mere oral hearing and includes the 
modified procedure which the Commission ordered in this case. So 
construed, the initial decision made upon written admitted facts 
in a case such as this ‘involving the validity of application rates’ 
must be authored by a qualified examiner.’’ 


The court remanded the case to the Commission ‘‘for an initial 
decision or recommendation by a qualified hearing examiner appointed 
pursuant to section 11 of the Administrative Procedure Act.’’ 

The Commission has decided not to appeal this decision, and we will 
adjust our personnel to conform to the court’s opinion. 

Another case to which we might refer is the Pan-Atlantic Steamship 
case ® which was argued before the Supreme Court on April 23, 1957. 
You will recall that the Commission has taken the position that section 
9 (b) of the Administrative Procedure Act permits or requires the 
Commission to grant temporary authorities for periods in excess of 
180 days where such extension is necessary to enable the Commission 
to complete action upon a pending application for a permanent authority 
covering the same service. A lower court has held against the Commis- 
sion on two occasions, sO we are awaiting the Supreme Court’s decision 
with real interest. 

I have confined my remarks to a few of the more important cases of 
interest to motor carriers. In the other fields of transportation there 
have been many interesting and far-reaching developments. It has been 
another year in which some of the older problems have been solved or 
are nearer to a solution. New problems have arisen and are a challenge 
to the carriers, their lawyers and the Commission. That challenge will, 
I am sure, be met by each one doing his share and making his contribu- 
tion—however great or small—to a better, sounder transportation system 
in our country. 

For me it has been an eventful, delightful year, and I can think of 
no more pleasant way of celebrating my first year as a Commissioner 
than by attending your 28th Annual Meeting. I have enjoyed being 
here very much, and I thank you once again for your cordial hospitality. 


97.C. C. v. Atlantic Coast Line et all. 
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QUESTIONS AND ANSWERS 


Q. Mr. Warren H. Wagner, Washington, D. C.: If I may I will 
ask two questions. I won’t address them to any particular Commissioner. 

On the question of exempt commodities, I am partly responsible 
for part of the additional exemption by having taken the Commission 
to court in connection with gladiolus, and at the same time that the 
court said that gladiolus or flowers are agricultural commodities Con- 
gress amended the act. But on that very question of exempt commodities 
I want to leave this question with you. I won’t guess how many cases 
you have decided authorizing contract and perhaps common carriers to 
handle traffic in one direction with no transportation for compensation 
in the reverse direction because the particular carrier was handling 
exempt commodities. 

I leave the question as to what becomes of those authorities if you 
change the exemption applicable to the commodities which he has been 
handling in the reverse direction. 

I am not asking for an answer because I believe you would perhaps 
have to put a footnote that this is your own expression and not that of 
the Commission. 

But I have one other question that I want to leave with you, in 
connection with the change of definition of contract carrier or compul- 
sory transposition of a contract carrier to a common carrier. In this 
connection I might say that I have tried to keep away from representing 
contract or motor carriers of any kind. So I am not representing motor 
carriers, but I know of a given contract carrier who has authority, we 
will say, under 15 or 16 contracts. He has authority from different 
cities in a given area. I don’t think he wants to enlarge his business. 
It is big enough for him, but he has authority to handle meats, from 
Chicago, we will say, with two packers, and he has authority from other 
towns representing packers. 

If Congress should require him to transpose into a common carrier, 
he could not stop serving the two packers in Chicago. He would have 
to open his trucks to 15 packers in Chicago, and if he is giving me good 
service he would have to give you good service, and under the state- 
ment made a few minutes ago by Mr. McPherson that he has to avoid 
discrimination he could hardly say, ‘‘I won’t serve the other 13. I will 
serve only the two.’’ I am not asking for an answer. I am leaving the 
question with you. 

Mr. Kenneth F. Burgess: Have you any comments to make, Mr. 
Hutchinson, on this hypothetical question? 

A. Commissioner Hutchinson: Well, I think question number 1 
perhaps could be answered in this way: First of all, it would be a matter 
for Congress to decide what, if any, grandfather rights would be ac- 
corded carriers who are now or who may be at the time any narrowing 
of the exemption occurs for handling those commodities. I would assume 





Questions addressed to Commissioners Laurence K. Walrath, Everett Hutchinson, 
and Donald P. McPherson, of the Interstate Commerce Commission from_ the 
ee the 28th Annual Meeting, Mr. Kenneth F. Burgess of Chicago, Illinois 
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that Congress might consider at least, and perhaps favorably, granting 
some sort of grandfather rights to cover the transportation that was 
being performed by the carrier on the critical date, whatever it might be. 

Observation or question No. 2 I think could be answered in this way: 
I don’t think there is any disposition on the part of the Commission or 
anyone else to require a contract carrier to change to common carrier 
operations. It would be permissive in most cases, and in your example 
—how many contracts was it—15 or 16 or was it two? 

Mr. Wagner: Fifteen or sixteen but I if I am not mistaken there 
is legislation before Congress, and maybe the Commission supports it, 
asking the Congress to indicate that the Commission can fix the number 
of contracts or even specify in the legislation the number of contracts, 
compelling a contract carrier to become a common carrier. 

Commissioner Hutchinson: That is true. There is such legislation 
pending before Congress and the Commission does support it. As to 
the number of contracts that would be reasonable in a particular case, 
it would be a matter addressing itself to the Commission if this legisla- 
tion were adopted and the Commission would have to decide what con- 
stitutes a reasonable number of contracts in a particular case. 

Fifteen or sixteen might be reasonable in one case, depending on 
the circumstances, and unreasonable in another. Two or three might be 
fine in another case and conceivably I suppose—well, it is difficult to 
conceive of a situation where two or three would be an unreasonable 
number of contracts in my own view. 

Q. Mr. R. K. Keas, St. Louis, Mo.: I want to address myself to the 
matter of suspension proceedings, and I want to ask this question: In the 
ease of the suspension by the Commission of a rate on a finding which 
must exist in the presentation of facts, a prima facia finding that there 
is unlawfulness, what is the basis in law for indefinite postponement of 
the hearings in such a proceeding until after the period for which the 
Commission has power to suspend. The Commission, understand, did 
not say that other facts had shown that the circumstances had changed 
or that the facts had changed. It is purely indefinite postponement? 

A. Commissioner Walrath: Mr. Keas, if I understood the premise 
of your question correctly, it is the feeling on your part that the Com- 
mission had an inclination in some cases to postpone. I speak from my 
own viewpoint but I hope my brothers here agree with me that our efforts 
in suspension cases particularly are to expedite them and, in fact, we 
give them top priority because those are very important matters when 
a rate structure is in suspension. Frequently those delays occur at the 
request of counsel either for the protestants or for the proponents based 
upon their need for time to complete complex cost accounting studies 
and that sort of thing. But the Commission is ready and anxious to 
hear those things the moment they can be heard. 

Q. Mr. Keas: I am asking a little different question. I am asking 
for the foundation in law for postponement—indefinite postponement 
now, not to a particular date and the running of that postponement 
beyond the time the Commission has power, so that the rate goes into 
effect automatically and the Commission has no power to stop it. 
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A. Commissioner Walrath: You are raising the question of legality 
of the continuation of the suspension until it is finished. I believe, as 
Commissioner McPherson touched on a while ago in discussing the Pan- 
Atlantic case, we had the legal feeling that power was implied in our 
responsibilities to determine the legality of the rate that was in question. 

Perhaps I haven’t answered it completely. I see that Brother 
Arpaia, who is our former chairman, and Brother Clarke, the present 
chairman, are here. Perhaps they would like to supplement what I said. 

Q. Mr. Archie Ellis, Chicago, Iil.: I would like to address two 
questions, one to Commissioner Hutchinson. I frequently represent rail- 
roads in motor carrier proceedings, and I suspect the same problems are 
found by motor carrier attorneys who represent their clients in opposing 
applications. I am impressed with the fact that there is a great mul- 
tiplicity of applications for small rights and I think the carrier does it 
deliberately. I believe that if I were advising a motor carrier I would 
tell him his best chances of success were to divide his applications into 
many small pieces and hope they would slip through. Many applications 
(and you do not have to go far to find lots of sub-numbers) make for 
many hearings and many pleadings and many witnesses and much time. 

I wonder if the Commission has ever considered placing an arbitrary 
limit on the number of applications or the period of time in which a 
further sub number can be filed by motor carriers. In other words, 
requiring some consolidation of applications. 

Mr. Burgess: The question is whether you have ever given consid- 
eration to such a limitation. 

A. Commissioner Hutchinson: So far as I know, the Commission 
has not given consideration to that. My own view is that under the 
statutes the Commission could not act in a way to limit the number or 
frequency with which applications for operating rights might be filed. 

Q. A Member: My question is addressed to Commissioner Hutchin- 
son. I wonder what can be done to coordinate the work of Divisions 1 
and 4. I am thinking now of a motor carrier applicant filing a Section 5 
application and concurrently filing a Section 207 application to fill in 
some of the missing areas in the rights that he is seeking to acquire in 
the Section 5 application, or perhaps is seeking an extension which he 
hopes to tack on to the rights which he is trying to purchase. I believe 
that at the present time the purchase application digest is published in 
the Federal Register at one point. The digest of the rights sought under 
Section 207 may be published some three or four months later, and two 
proceedings are handled on a modified procedure with hearings as if 
they were completely unrelated whereas, in fact, they are very much 
related, and I wonder whether anything can be done to coordinate the 
work of the two divisions. 

Commissioner Hutchinson: Do you mean a coordination principle 
with respect to the date of the notice? 

Member: Notice and handling a modified procedure, or if a hearing 
is felt necessary for hearing on a consolidated record. 

A. Commissioner Hutchinson: There is some coordination now 
between Division 1 and Division 4 on a matter of that kind, and evi- 
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dently it isn’t as complete as I had thought. I did not realize that the 
notices are not published at the same time or that they do not appear 
on the same page in the Register. But they are handled by Division 4, 
where you have a Section 5 application coupled with a directly related 
extension application under Section 207. In other eases the Commission 
enters an order referring the 207 proceedings to Division 4 for decision 
with the Section 5 case, if it is considered desirable to decide the two 
together. I believe the coordination in that respect is quite complete. 
With respect to the date of the notice, perhaps that is a matter that could 
have attention by Division 4. 

Q. Mr. William Saunders, Washington, D. C.: I have a question 
that is prompted by some remarks of Commissioner Hutchinson, but I 
would be interested in the reaction of all of the commissioners on the 
panel to it. The question is—well, first an observation. It seems to me 
that the Commission has been sensitive to the criticism levied at it over 
the years on delays, and because of its sensitivity and the Wolf report 
and various other activities in recent years, it has laid great stress on 
speed and reducing the backlog and the number of cases per man day 
or per man year, if you will, as a measure of productivity. 

I think perhaps the lawyers here are all in favor of the general 
proposition, but I wonder, now that that step has been taken and the 
consciousness of productivity has been recognized, whether it is time to 
stop a minute and try to find another yardstick. I would think of it 
perhaps statistically in terms of quality control as well as just sheer 
output, and I wonder if some considerations are being given within the 
Commission to evaluate the quality of the output and perhaps slowing 
down rather than speeding up some of these cases, so that one can be 
sure one has the right answer and not just a quick answer. I can say 
that because I am not a lawyer. 

Mr. Burgess: Mr. Saunders has asked a question. The question is 
fair enough, but I wonder if any of you have the answer. 

A. Commissioner Hutchinson: I think you are right. At least I 
agree with you that the Commission has been sensitive to demands for a 
more speedy determination of the proceedings, and that has been due 
to a number of circumstances. First, the Congress itself has been sensi- 
tive to demands for a more speedy disposition of proceedings before us, 
and second, I dare say that at some time or other most of you in this 
room have been sensitive to demands of your clients for a more speedy 
determination of proceedings. 

I think it can be said that the Commission definitely keeps its eye 
on the quality of the work that is being turned out, and that any time 
the Commission felt the quality of the work was suffering in any way, 
there would definitely be a slow down, if that was necessary in order to 
preserve the quality of the work. I see no indications of that yet, and 
I don’t think there is any disposition on the part of anybody to slow 
down now. 

By what I have just said or what I said earlier in my more formal 
presentation, I don’t mean that decisions are hurried. They are speedier 
than they used to be, but my view is that they are still quite unhurried 
and that the quality of the work is up to the standard which we like 
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to give and which you and the public have a right to expect and demand. 

Q. Mr. William Y. Wildman, Chicago, Ill.: I would like to address 
a question to Commissioner McPherson. He referred to the decision of 
the Supreme Court, I believe it was, or of the lower court in regard to 
the requirement that short procedure cases be referred to a qualified 
hearing examiner and he said that the Commission did not intend to 
appeal the decision but would follow along with it. I would like to ask 
whether or not he feels that this will have the effect of lessening the 
number of cases handled under the modified procedure because of the 
Commission’s not having sufficient help to go around and handle cases in 
that manner, as they have been done in the past. 


A. Commissioner McPherson: So far as the present situation is 
concerned my own answer would be I think not. We hope to be able to 
adjust the personnel and the schedule so that all the hearing examiners 
will handle all of the initial reports. 

Q. Mr. Wildman: Well, they have been handled by non-hearing 
examiners. 

A. Commissioner McPherson: They have been in the past. Some 
initial reports have been written by non-hearing examiners. 

Q. Mr. Wildman: Will that throw more work on the shoulders 
of the hearing examiners? 

A. Commissioner McPherson: To a certain extent, yes. 

Q. Mr. Wildman: Has the Commission ever made any study to 
determine as to whether the handling of cases under modified procedure 
has had the effect of speeding up their disposition or slowing it down? 

A. Commissioner McPherson: May I consult with the chairman of 
my division? The answer is, I understand from my chairman and the 
other member, there has been no recent study made. In some cases the 
proceeding may be longer that way in certain cases. 

Mr. Wildman: My own individual view is that it requires a lot more 
work on the part of counsel in preparing a case under the shortened 
procedure method than there is involved in a regular oral hearing case, 
and also it takes longer to get a case decided when it is so submitted. 

Q. Mr. Lewis E. Pierce, Kansas City, Mo.: I have a question to 
address to Commissioner Hutchinson. It is similar to a question asked 
previously. There are two or three motor carriers in the Southwest 
who have an interesting strategy when it comes to alternate route cases. 
They will have a case. It will come up. It will be heard. It will be 
denied. Almost immediately they will re-file or file another application 
on the same thing and the case will be heard. The evidence will be the 
same. It will be denied again. They will file another application. 

One day I questioned one of the fellows who does this, and he said, 
‘One of these days you fellows are going to miss.’’ He also said, 
‘‘Sooner or later we are going to get the authority.’’ It seems to me that 
they should have the chance, certainly, to have their day in court so to 
speak, but it seems that the burden upon the protesting carrier is almost 
to the point of being impossible, if they are going to be allowed con- 
stantly to re-file and re-file without any substantial change in the testi- 
mony that they offer. I would like to ask you if you don’t think there 
should be, if there is not, some way to stop this kind of thing. 
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Chairman Burgess: Will you take this under consideration ? 

A. Commissioner Hutchinson: I know of no rule against successive 
applications. 

Q. Mr. Edmund A. Nightingale, Minneapolis, Minn.: Commissioner 
Walrath spoke of the development of private transportation. The 
increase in private transportation in the last few years is a develop- 
ment possibly on the part of certain organizations to improve the situa- 
tion. The Commission, of course, has the very important job of imple- 
menting the national transportation policy which involves, among other 
things, ‘‘the fostering of sound, economic conditions among the several 
carriers’’ and, the goal of ‘‘preserving a national transportation system 
adequate to meet the needs of the commerce of the United States, the 
Postal Service, and of national defense.’? I may be paraphrasing 
slightly. 

Now in this development of private transportation we have seen 
certain large organizations carry out the function of delivering goods 
to their customers or outlets on interstate routes. Some of these same 
people do not hesitate to go around and solicit return transportation of 
certain articles such as bringing grain back to primary markets, under- 
cutting without the slightest hesitation available common carriers by 
railroad or highway. We say that we are great advocates of the free 
enterprise system, but obviously in transportation we have to place 
reasonable limitations on free enterprise in the public interest. 

This attrition of traffic which can be handled by the regulated car- 
riers is going on steadily. I am wondering possibly whether any of the 
commissioners, particularly Commissioner Walrath, would care to under- 
take some suggestion about correcting that in so far as how Congress 
might meet it. 

A. Commissioner Walrath: That is quite a question, Mr. Nightin- 
gale. I don’t quite know how to approach it except to say that there is 
no suggestion in the Congress and there is no suggestion on our part that 
private carriage be brought under economic regulation. Within the 
spirit of our belief in the private enterprise system, each shipper has 
the right, and should have, the free choice of the type of service he wants. 

I am just as concerned from the standpoint of the transportation 
system as your question indicates you are with this attrition, not with 
any carrier or any particular mode of carriage in mind when I say that, 
but our system as a whole. I am concerned about the shippers them- 
selves who learn to rely upon their own systems of private carriage and 
may some day, as I have indicated, find that they have been deprived 
of the hard core of common and public transportation. 

I don’t know that legislation is the answer to it; that is, if by legis- 
lation you mean economic regulation of the private carriage, because 
that, as I say, has not been seriously, at least, suggested by anyone. 
By my approach to it this morning I intended to urge you, as practi- 
tioners—the counsel who enjoy the confidence of your clients—to con- 
sider ways of making public carriage more attractive to the shipper not 
only in your interests but in the interests of shippers as well, by helping 
to bring the cost of public carriage down. There are ways to do it. 
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I probably have talked all around your question without answering 
it. But I don’t know of any way to suggest legislation in Congress at 
this moment that would help, because to do so might in effect be de- 
priving the shipping public of its rights to move its own goods, and I 
emphasize that it is legitimate private carriage we talk about as moving 
its own goods as it wishes. 

Now when you get into the problem of their bringing back other 
articles, we begin to get into the question of what are exempted com- 
modities which we have heard discussed this morning. Certainly all of 
us in this room will agree that private carriage which abuses its privi- 
leges and begins to encroach upon commodities which are not its own, 
and fail to meet the tests that we are familiar with, ceases to be legiti- 
mate private carriage, and we are not talking about that kind of fellow. 
In fact, we are trying to police that situation daily. 

Q. Mr. Erle J. Zoll, Jr., Chicago, Ill.: Commissioner Walrath, I am 
wondering whether the objective that you speak of, i.e., making public 
transportation more attractive to the shipper, should be achieved pos- 
sibly by transportation companies, whereby a railroad say, is able to 
operate trucks or barges or airplanes, thus enabling that transportation 
company to give the shipper who tenders freight the type of transpor- 
tation which is best for getting that shipment to where it is going. 

A. Commissioner Walrath: Mr. Zoll, I didn’t have that in mind. 
Again, I tried to emphasize preservation of the integrity and the identity 
of the carriers themselves. The answer to your question is that I did 
not have reference to a grouping of carrier services under one company, 
you might say, or one carrier operation. My reference was perhaps to 
an idealistic, but nevertheless I think, a possible, cooperative venture 
between modes of carriage; that whoever was soliciting the traffic, who- 
ever the shipper might be at that moment, he could be offered a choice 
of routing that might involve competitive modes of carriage where 
one mode would take it to a certain point and another mode to another; 
whatever his service needs were—and with emphasis upon helping him 
with his cost problem of getting the through movement completed at the 
lowest possible cost and still meet his service needs. That is really what 
T had in mind. 

Q. Mr. Frank 8. Farrell, St. Paul, Minn.: I would like to address 
my question to Mr. Walrath. 

Speaking of motor transportation, do you feel that we are witnessing 
somewhat the same trend in the trucking industry that the railroads 
experienced approximately 50 years ago, that is, a trend to a number of 
big lines? I am not asking for your views on it, but is there a parallel 

A. Commissioner Walrath: That is certainly a fair question. Sena- 
tor Monroney asked me that same question when I was there in February 
for confirmation. Statistics show—I will try to remember them, please 
don’t hold me to them accurately—that of the many thousands of cer- 
tificated common carrier motor operations, something like 18,000 or 
19,000 certificates, taking the top five in revenue volume for the imme- 
diate past year, 1956, and going back even four years, their aggregate 
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revenue represents less than 444 per cent of the total revenue of the 
common carrier motor truck operation. That is if you only consider 
class 1 motor carriers. If you include all the classes, 1, 2 and 3, then 
it is more nearly 314 per cent of the total revenue. So I would say, 
based on that, that the trend that some people seem to fear has not 
actually developed. If the five largest or heaviest operators in the 
country represent less than 5 per cent, I would say that the other 18,995 
still represent a great portion of the motor carrier industry. 

Q. Mr. Donal L. Turkal, Norfolk, Va.: I would like to address a 
question to Commissioner Hutchinson inasmuch as he is chairman of 
Division 1. Would it be possible in granting motor carrier certificates 
or permits to attach a condition to those certificates or permits prohibit- 
ing the handling of exempt commodities in a backhaul? What I am 
getting at is something that would prohibit the carriers from transport- 
ing to Chicago from the South commodities that are subject to tariff 
charges and also hauling back from Chicago some exempt commodity 
which falls outside the jurisdiction of the Interstate Commerce Commis- 
sion, in this manner in some way protecting the common carrier services 
of the motor carrier industry. 

A. Commissioner Hutchinson: I think not under the present 
statute. 

Q. Mr. David F. J. Graham, Larchmont, N. Y.: I would like to 
address this question to any of the commissioners who care to answer it. 
Do they favor legislation merging the ICC with the CAB? 

Mr. Burgess: I will canvass. Your answer is no, isn’t it? 

A. Commissioner McPherson: The answer might be yes if the one 
that survives is the ICC. 

Q. Mr. Harold R. Marlane, Tampa, Fla.: I have a question and it 
would be appreciated if the commissioners would or could answer it. 
It involves the filing of an application for additional authority by a 
motor carrier. On more than one occasion I have run into this: When 
the application is filed there is supposedly a need of the service. When 
the proceedings start, if the applicant meets much opposition and the 
applicant finds that his position is not as strong as he hoped he will 
recess the proceedings and amend by withdrawing certain segments of 
the original application, thereby having some of the opposition with- 
drawn. 

I was wondering if it would be possible to set up somewhere in our 
proceedings whereby once an application is filed the applicant must 
keep the original application intact without amending it after the pro- 
ceedings are once started. 

Mr. Burgess: Do any of you care to answer that? 

A. Commissioner Hutchinson: Of course, the applicant may not 
amend and broaden the scope of his application. 

Mr. Marlane: Agreed, but he keeps shortening it. The applicant 
files the original application large to begin with and he may say, ‘‘I will 
cover 10 states,’’ and as the witnesses come along and they find that there 
is service available which they have never used, he will gradually reduce 
his original application, still getting something out of it. 
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A. Commissioner Hutchinson: Well, of course, if he applies for 
something and then decides he does not want to ask for it, I would ques- 
tion whether you could limit his right to say at the hearing or at some- 
time prior to or after the hearing, that he no longer desires to serve the 
state of Wisconsin. 

Q. Mr. Marlane: May I follow this up? It places an awful burden 
on the protestants who come from great distances to protest. Then if 
they don’t show up he will proceed along the line that a service is needed, 
and when he finds out that he is going to be protested and it can be 
proven that there is no need of his service he will amend it and with- 
draw it accordingly. 

Mr. Burgess: I am afraid you are just up against something. 

A. Commissioner Walrath: Mr. Burgess, I have a very practical 
answer for my friend there. I used to call up counsel and say, ‘‘ Look, 
if you don’t amend it and eliminate my state, I will be there and pro- 
test.’’ Some times they would. 

Q. Mr. Archie B. Ellis, Chicago, Ill.: Mr. Chairman, I have an- 
other question, and may I also comment on that question as relating to 
one I asked previously. I describe that in my own language as being 
the sleeper or snipper technique, because if no one shows up you get the 
rights through, and if they do you just amend and you get something. 
I think that is Commission procedure which I certainly wish you gentle- 
men would consider. I believe that you could restrict your rules, per- 
haps under your general rule making power, to meet the several problems 
that occur to me and to this gentleman. 

My other question is directed to Commissioner McPherson and deals 
with the temporary authority. It is perhaps an error on my part but 
I read an article the other day that suggested to me that the Commission 
had extended temporary authority to a motor carrier after it had denied 
the application but after the motor carrier had taken the case to court. 
Is that Commission practice, do you know? 

A. Commissioner Hutchinson: I don’t recall the case you refer to. 

Mr. Ellis: I don’t know the case, but I just got the impression that 
those were the facts. 

Commissioner McPherson: Is your question on Commission policy ? 

Q. Mr. Ellis: Does the Commission claim that it has the power to 
do that? I will put it that way to you. If you don’t recall that it has 
been done, I must be wrong. 

A. Commissioner McPherson: We might claim we have the author- 
ity and we might not have it. Unless we knew more about the situation 
I don’t know that we could really authoritatively answer the question. 

A. Commissioner Walrath: I believe I recall the situation and my 
recollection is that the TA that was granted was based upon an entirely 
new showing of emergency need, not the one that was involved in the 
original application. I think that in that case it was divorced entirely 
from the basic proceedings, both the extension request and the TA that 
was granted at first. It was a new or an urgent shipper need that 
brought about that grant after the denial. 
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Mr. Ellis: Well, the case I have in mind was a petroleum carrier, 
I believe in the Memphis area into four or five southern or southwestern 
states, and I got the very distinct impression that temporary authority 
not only had been in existence far beyond 180 days but had been ex- 
tended after the Commission denied it because the motor carrier had 
gone to court. 

A. Mr. Walrath: I am sure the grant had no reference, at least in 
my recollection, to the fact that the carrier had gone to court. I think 
it had to do with a new shipper need. 

Mr. David G. Macdonald, Washington, D. C.: I think I can answer 
Mr. Ellis’ question on the principle in connection with the argument 
in the Supreme Court on the extension of the 180 day temporary author- 
ity. I believe it is the position of the Commission, at least as asserted, 
that the extension takes place by operation of the law, once the appli- 
cation has been filed for renewal or a new license, and, therefore, the 
question is not appropriate actually to the situation. The Commission 
would not have any policy there except to follow its interpretation of 
the third sentence of section 9 (b) of the Administrative Procedure Act. 

Q. Mr. Ford K. Edwards, Washington, D. C.: I have been intrigued 
by the germ of an idea that Commissioner Walrath seems to have im- 
planted under, ‘‘What is New in Transportation.’’ He refers to ‘‘a 
passing on’’ to the shippers of the benefits of cost savings in service 
accomplished by the use of one mode of transportation vs. another. In 
theory you could accomplish that by having but one agency furnish all 
transportation, and let it decide which is the cheapest way to move each 
shipment. However, I sense that is Erle Zoll’s idea. But Congress and 
the public have backed away from any such extreme. They want plenty 
of competition between the agencies. But economy can still be recog- 
nized under the proposal as you have set it up. Various agencies can 
work together based on through rates and through routing, which I 
think is what you contemplated. But the carriers cannot always work 
together so willingly, and they do not do so. Thus, when the Commis- 
sion is faced with a competitive situation between carriers of unlike 
modes of transportation, can it effect part of the benefits of economy and 
fitness by giving consideration to the respective services of each and the 
relative fitness of each from a cost standpoint? 

A. Commissioner Walrath: Because I respect Dr. Edwards so 
highly I was listening more with the idea of gaining knowledge than 
to the question. I don’t know that I quite understand the question, 
Doctor. What exactly was the problem. I followed what you said. 

Mr. Edwards: The Commission is faced with competitive situations 
among truck, water and rail when two or three agencies are fighting for 
the same traffic. The question is which, if any, agency is to be given 
the lower rate. Furthermore, if one agency is to be given a lower rate, 
can that rate be based upon factors of cost and service, as evaluated by 
the Commission, and differential rates established which would imple- 
ment in some manner the basic idea, that to me at least, you seem to be 
advocating? 

A. Commissioner Walrath: Frankly, I had thought that we would 
get a lot of answers bearing upon your very timely question in this dis- 
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cussion this afternoon. I didn’t have in mind that the Commission 
would be doing more than accepting and understanding, and trying to 
help to solve, the problems that would come from a voluntary move 
toward the through routing and the joint rate situation. I am looking 
forward with great interest to our panel this afternoon on carrier com- 
petition and competitive rate making, and I believe that we will have 
some of the answers that are inherent in your question. I would be 
reluctant to answer it, because my whole approach was not with the idea 
that, as an individual commissioner or even purporting in any way to 
speak for the Commission, we would do anything more than affirmatively 
encourage this. It just seems to be in the air and I simply wanted to 
say that we are sympathetic with the problems which will come up. 
But I, like you, will listen to some of those answers this afternoon. I 
hope we will hear some of them. 

Q. Mr. John J. Nowicki, Sheboygan, Wisc.: I would like to direct 
this to Commissioner Walrath. How does the Commission feel about 
the continued practice of lay practitioners before the Commission? 

A. Commissioner Walrath: Mr. Nowicki, I think you and I were 
on cases together before I became a member of the Commission. Not 
speaking for the Commission but for myself, I think we get a great deal 
of help from the lay practitioners and I feel that they are a part of our 
family, so to speak. I certainly have no feeling against them. I have 
had to rely heavily on them myself in my practice before the Commis- 
sion. Those men are experts, many of them, very fine gentlemen. 

Q. Mr. Charles E. Boles, Washington, D. C.: I was impressed by 
the statement made by one of the Commissioners about the hearing that 
took 90 days. I know of another one that was almost as long. It is 
now pending before the Commission. One of the attorneys asked for 
extension of time. He said it would take about 3,000 manhours to 
review the report and get a brief. I was talking to the examiner about 
the length of time it was taking, and he said, ‘‘ Well, if he wants that 
much time to review the record to get up his brief, how much time will 
I have to get up my report?’’ 

The thought occurred to me that something might be done about the 
length of those hearings. I was with the Commission from ’21 to ’54 
in various capacities. The examiners were under the jurisdiction of the 
Commission. They were given training courses and were told how to 
conduct hearings. But with the independence of the examiners under 
the administrative procedure act, I don’t know whether or not there is 
anything that can be done to impress upon the examiner the need of 
limiting his record. I wonder whether the Commission has any plan 
for reaching the independent hearing examiner to see that he shortens 
his record. 

That is addressed to any of the Commissioners. 

A. Mr. Burgess: The Commissioners are very alert to a desire to 
shorten records, and I can assure the gentleman who spoke, having started 
to practice before the Commission 42 years ago, there has been a steady 
improvement and I have seen no indication laterally of anything except 
a greater expedition of procedure in the Commission, although I will 
admit that I had one case recently that took eight years. 
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BOOK REVIEW 


By HonoraBLe ANTHONY F. Arpaia * 
Member, Interstate Commerce Commission 


Internationales Eisenbahnrecht: Quellensammlung 


(International Railroad Law; a Compilation of Treaties 
and Agreements) 


By Werner Haustein, Dr. Jur., and Willibald Pschirrer. Verkehrswis- 
senschaftliche Lehrmittelgesellschaft M. B. H. Frankfurt, 1956. 
Pp. IV, 1691 (2 vol.) $23.00. 


These two volumes contain a compilation of all treaties, agreements, 
charters and contracts under which European railroads and railroad 
organizations operate between the various European nations. 

Dr. Haustein is an officer of the German Federal Railroad, honorary 
professor of law at Heidelberg University, and an outstanding authority 
on the legal aspects of international transportation. Mr. Pschirrer is 
Dr. Haustein’s assistant in the German Federal Railroad. 

The book contains every document presently in force, from the 
Treaty of 1852 between the Grand Duchy of Baden and the German 
Federation, to treaties and agreements as recent as 1956 which affect 
the operation of European railroads. The documents are not presented 
in chronological order but are divided into four categories. 

In the first category are multilateral treaties dealing exclusively 
with railroad matters, the most important of which are the International 
Convention of Railroad Freight Service, 1952 (CIM) and the Interna- 
tional Convention of Railroad Passenger and Baggage Service, 1952 
(CIV). These Conventions (with minor amendments to 1956) repre- 
sent the most recent progress of the European plan for coordinated 
transportation between sovereign nations, first attempted in the Conven- 
tion of 1890, which in turn has been replaced by several revised Con- 
ventions. They reflect a marked trend toward facilitating the move- 
ment of traffic through contiguous territory in Europe regardless of 
national borders. It is interesting to note that all the countries of the 
European continent, except the U. 8. 8S. R. and Albania, are parties to 
the 1952 Conventions. 

The second category of documents is composed of multilateral 
treaties dealing partly with, or affecting, international transportation, 
such as parts of the Treaty of Versailles and the United Nations Charter. 

In the third section of the book are charters, by-laws, and regula- 
tions of international organizations concerned with transportation, such 
as the International Labour Organization. 

The fourth series of documents are agreements respecting railroad 
traffic crossing international borders. These agreements deal with the 
actual operations of the railroads and approach the equivalent of 
American railroads’ through-route, joint-rate, and car-exchange agree- 
ments. 


* Commissioner Arpaia received his B.A. from Yale in 1921, and his LL.B. in 1923. 
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The documents, for the most part, are printed in both German and 
French on facing pages, and are preceded by very illuminating prelimi- 
nary remarks on the history of efforts leading to the promulgation of 
the documents, methods of effectuating the agreements, and pertinent 
bibliography. 

This comprehensive work is an indispensable aid to anyone making 
a study of European railroads and transportation. It is a companion 
work to Dr. Haustein’s authoritative commentary on international rail- 
road law (Das Internationale Offentliche Eisenbahnrecht, Frankfurt, 
1953). 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, JR. 
Chairman, Memorials Committee 


M. B. Holifield, (A), Asst. Atty. Gen. of Kentucky, Frankfort, Ken- 
tucky. (4-8-57). 

Wilbur LaRoe, Jr., (A), Investment Building, Washington 5, D. C. 
(4-12-57). 

L. E. Luth, (B), 4117-23rd Avenue N., St. Petersburg, Florida. 
(4-20-57). 

Thomas L. Preston, General Solicitor, Association of American Rail- 
roads, Washington, D. C. (5-21-57). 

E. C. Price, Nash Hardware Company, Ft. Worth, Texas. (4-14-57). 





FORMER COMMISSIONER SPLAWN NAMED CONSULTANT TO SPECIAL 
COMMITTEE ON LEGISLATIVE OVERSIGHT OF HOUSE INTERSTATE & 
FOREIGN COMMERCE COMMITTEE 


The Chairman of the Special Subcommittee on Legislative Over- 
sight of the House Committee on Interstate & Foreign Commerce, Honor- 
able Morgan M. Moulder of Missouri, has announced the appointment 
of former Interstate Commerce Commissioner, Walter M. W. Splawn, 
as consultant to the subcommittee. The jurisdiction of the subcommittee 
is to review, study and examine the execution of the laws by the ad- 
ministrative and independent agencies of the Government within the 
jurisdiction of the Interstate & Foreign Commerce Committee of the 
House. 

Dr. Splawn was a member of the Interstate Commerce Commission 
from February 1, 1934 until June 30, 1953. 





SET OF I. C. C. REPORTS WANTED 


One of our members wishes to purchase a set of the I. C. C. Reports. 
Anyone having such a set for sale should communicate with Mr. George 
P. Shuler, Asst. Vice Pres. and G. T. M., Oscar Mayer & Company, 
Madison 1, Wisconsin. 











Congressional Bills Implementing the 
Legislative Recommendations of the 
Interstate Commerce Commission in its 


70th Annual Report _ - 


Bills introduced in the House and Senate covering all of the legis- 
lative recommendations of the Commission in its 70th Annual Report * 











are: 
Recommendation Bills Recommendation Bills 
No. Nos. No. Nos. | 
1 H. R. 3626 14 H. R. 3625 
S. 942 S. 938 | 
2 H. R. 2808 15 H. R. 3774 
S. 9387 S. 943 
3 H. R. 3283 16 H. R. 3773 
S. 939 S. 941 
4 H. R. 5825 17 H. R. 4392 
S. 1677 S. 1381 fF 
5 H. R. 5823 18 H. R. 43893 
S. 1689 S. 1382 
6 H. R. 5123 19 H. R. 4391 
S. 13884 S. 1383 
7 H. R. 3775 20 H. R. 5329 { 
S. 940 S. 1885 
8 H. R. 5664 21 H. R. 5629 
S. 1490 S. 1491 
9 H. R. 6084 22 H. R. 6085 ; 
S. 1720 S. 1721 4 
10 H. R. 5661 23 H. R. 5663 ; 
S. 1458 S. 1492 
11 H. R. 5660 24 H. R. 5124 
S. 1459 S. 13886 
12 H. R. 5662 25 H. R. 5330 
S. 1460 S. 1462 
13 H. R.. 6881 26 H. R. 5328 
S. 1461 8S. 1463 
* These 26 recommendations were printed in the I. C. C. Practitioners’ Journal, . 
February, 1957, pages 478-492, inclusive. 
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Status of Transportation Bills--85th Congress 


























BILLS STATUS 
SUBJECT MATTER 
House Senate Senate House 
5823 1689 | Agricultural Commodities, Limita- 
of Exemptions (ICC Recom. 
1488 | Alaska Shipping 
886 | Alaska ee on Cana-| Reptd. 
dian Vessels 
982 Bankruptcy Act—Railroad Leases 
5124 138 | Brakes—Rail (ICC Recom. #24) Reptd. Hrgs. 
4785 Columbia River Commission 
3774 943 | Contract Carrier Actual Rate Fil-| Reptd. Hrgs. 
ings (ICC Recom. 
5329 1385 | Contract Carriers, Clayton Act 
Coverage (ICC Recom. #20) 
5123 1384 | Contract Carrier—definition (ICC} Hrgs. 
Recom. #6) 
336 352 Copaete Income Tax—Gradu- 
ate 
Corporate Income Tax Rates 
264 Corporate Mergers—Prior Notifi- 
cation 
4090 Corporation Tax Rate and Excise Law * 
Taxes—Extension 
3424 Department of Transportation and 
mmunications—Establishment 
4806 Depreciation for Income Tax Pur- 
poses 
Excise Tax—Transportation 
2575 Coal Rate Reduction 
114} Coal Rate Repeal 
2444 Farm Products Repeal 
806 Receipt to Payor 
151 113} Repeal 
97 
56: 149] | Explosives, Transportation of—j| Passed Hrgs. 
Di) Amendments (ICC Recom. 
4695 Fair Labor Standards Act—35- 
hour week 
1044 Federal Employers Liability Act 
—Extended Coverage 
1383 Freight Forwarder Certification— 
C Recom. #19) 
1382 Freight Forwarders—Sec. 409, Con- 
tracts with Motor Carriers (ICC 
Recom. #18) 

















* Public Law 85-12; 


71 STAT. 9. 
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BILLS STATUS 
SUBJECT MATTER 
House Senate Senate House 
H.Res.101 Highway Accident Investigation 
S.J.Res.1 | Holidays—Inauguration Day— Law * 
7308 1672| Hours of Service Act 
H.Res.132 Inflation, Causes of—Investigation 
695| Interstate Commerce Act Anno- 
tated—Printing 
H.Res.99 S.Res.26 | Interstate Commerce Investigation] Reptd. 
7048 I. C. C. Safety Inspectors 
S.Res.13 | Labor Investigation 
S.Res.74 | Labor—Management Relations— 
Investigation 
5820 Live Stock and Poultry Transpor- 
tation 
5330 1462 | Locomotive Inspection ‘Act Amend- Hrgs. 
ments—Director, Etc. (ICC 
Recom. #25) 
Motor Carriers 
3625 938} Arbitrary Par Values Reptd. 
1459 he Services (ICC Recom. 
5825 1677} Extended Regulation Coverage} Hrgs. 
(ICC Recom. #4) 
5328 1463 mee of Honor (ICC Recom.| Reptd. Reptd. 
26 
4390 375| Mortgages, Etc.—Recordation Hrgs. 
5664 1490} Private—ICC Reports (ICC Hrgs. Hrgs. 
Recom. #8) 
1920} Repeal of 2nd Proviso Sec. 206—| Hrgs. 
Registration (ICC Recom. #9) 
5331 1461| Suspension—Insurance (ICC Hrgs. 
Recom. #13) 
5662 1460; Temporary Certificates, Dura- Hrgs. 
tion of (ICC Recom. #12) 
5661 1458| Temporary Certificates—ICC Hrgs. 
Authority (ICC Recom. #10) 
1066 Through Routes Hrgs. 
378 | Motor Carrier and Freight For-| Hrgs. 
warder Penalties 
H.J.Res.169| S.J.Res.22| National Defense Transportation| Passed 
Day (Third Friday of May) 








* Public Law 85-1; 7 


1 STAT. 3. 
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BILLS STATUS 
SUBJECT MATTER 
House Senate Senate House 
S.J].Res.51 | National Transportation Week 
199] Parcel Post—Sizes and Weights 
3626 942 any Per Diem (ICC Recom. Hrgs. 
2020 | Penalty Per Diem (Burlington 
Proposal) 
S.J.Res.62 | Petroleum Products Investigation 
3104 Prepaid Items in Income Tax 
6746 Radio Tower Maintenance 
7 Railroad Accident Investigation 
1 
3484) Railroad Car Illumination Hrgs. 
4564) , , 
H.Res.21 1 Railroad Passenger Service Aban- 
H.Res.238 donments, Investigation 
Railroad Retirement 
7166 2020| Administrative Amendments— 
(Agreed Bill) 
3118 Annuity Payments—Repeal Last 
Outside Employer Restriction 
3665 Employee Tax Exclusion from 
4531 Income Tax 
5551 Employee Tax Exclusion—same 
as above—but includes Social 
Security and Civil Service Re- 
tirement Taxes 
850 15% Annuity Increase; 1% Tax 
Increase 
4353 360| Increased Benefits Hrgs. 
7169 945| Increased Benefits Hrgs. 
1313} Increased Benefits Hrgs 
1360| Increased Benefits Hrgs Hires 
1651} Increased Benefits Hrgs 8s. 
4101 Tax Base and Rate Increase 
3422 Widows’ Increase 
3775 940 | Railroad Security Modifications— | Reptd 
Sec. 20b (ICC Recom. #7) 
6016) 1630 | Railroad Unemployment Insurance 
(AAR Proposals) 
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STATUS 





Senate 
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Safety Appliance Acts 
Extended Coverage 
Penalties Increase (ICC Recom. 
#23) 
Safety Devices—Train Communi- 
cation 


St. Lawrence Seaway Borrowings 


Section 4—Amendment—(ICC 
Recom. #2) 

Section 20(11) 

Section 22—Finality 

Section 22—(ICC Recom. #3) 

Small Business Loans 


Standard Time 


Subsidy Investigation 
“Three-Shall-Nots” 


Through Routes—Rail 


Time Tables—Daylight Saving 
Time 


Track Motor Car Regulation 


Transportation Act of 1957— 
Omnibus Bill 
Commerce Bill 


Transportation Worlds Fair 


Water Carrier Permit Revocations 





—(ICC Recom. #16) 





Passed 


Reptd. 


Reptd. 
Hrgs. 


Law 


Hrgs. 
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The 85th Congress and the I. C. C. 


Practitioner 


By HonorastE Ropert W. Minor 
Member, Interstate Commerce Commission 


The Honorable Robert W. Minor, member of the Interstate Com- 
merce Commission, and a former administrative assistant to John W. 
Bricker, Senator from Ohio, was guest of honor and principal speaker 
at the meeting of the Metropolitan New York Chapter of the Association 
of Interstate Commerce Practitioners, held May 21st, at the Roosevelt 
Hotel, New York City. 

Commissioner Minor outlined a full program of legislative activity 
which the Interstate Commerce Commission plans to push through Con- 
gress. 

Covered in his talk were (1) the scope of the new legislative activity, 
(2) the present status of proposed transport policy changes in Congress 
and (3) new actions being considered by the Interstate Commerce Com- 
mission which would affect a wide variety of carriers. 

He indicated the regulatory agency has little hope of reaching a 
compromise with farm groups over the question of restricting the exemp- 
tion of agricultural commodities from Federal regulation. 

‘*Enormous pressures on Congress make it most doubtful that we 
can find legislation which will meet their objections and do the job,’’ 
he said. 

The Commission is ready to compromise in rewriting present statutes 
on the controversial private carrier definition, he indicated. ‘‘But the 
I. C. C. must be able to reach the carrier falsely representing himself 
as a privaie operator. This is not a quarrel with the private carrier.’’ 

in the first extensive road check for violations ever tried by the 
Commission, staged recently in Florida, 90 percent of trucks stopped 
were in violation of some safety regulation. One of every six was ordered 
‘‘immediately out of service due to imminently hazardous condition,’’ 
Mr. Minor revealed in discussing the background of the situation. 

‘The present shabby enforcement of truck highway safety by the 
I. C. C. cannot be much improved until we know who the carriers are, 
and we don’t know now. We have asked Congress to require private 
and exempt truckers to register by postcard with the Commission,’’ Mr. 
Minor continued. ‘‘There are 1,000,000 trucks and 140,000 carriers 
subject to I. C. C. safety requirements and we estimate that less than 
one-third even have copies of the I. C. C. regulations,’’ he added. 

Mr. Minor objected to a substitute measure proposed by private 
carrier interests which would authorize the Secretary of the Treasury 
to pass to the I. C. C. listings from Internal Revenue Bureau records as 
to the existence of carriers ‘‘not now known to the I. C. C.’’ 





Remarks before Meeting of Metropolitan New York Chapter, May 21, 1957, 
Hotel Roosevelt, New York City. 
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The Commissioner said Secretary of the Treasury Humphrey last 
year informed the I. C. C. this could not be done because of the regional 
character of the bureau’s supervision and because doing the job in this 
way would prove too cumbersome and expensive. 

** All our bill would require is the mailing of a two-cent postcard of 
identification by each now unregistered carrier,’’ Mr. Minor said. 

Turning to contract carriage, the Commissioner said the Federal 
agency’s legislation would limit contract carriage to a substitute for 
private carriage. Private carriers operating now outside regulatory law 
on a for-hire basis would be classed as common carriers and regulated 
accordingly. 

In another direction, the Commission seeks to raise penalties against 
railroads as well as motor carriers for safety violations, Mr. Minor said, 
because it’s now ‘‘cheaper for the carriers to violate the law and pay 
fines than to comply’’ by making equipment maintenance expenditures. 

He said the Commission only turned to Congress as a last resort 
after finding its present powers insufficient to handle a particular prob- 
lem. He used as examples such rapidly increasing problems as: annual 
freight car shortages, contract-common carrier diffusion, pseudo buy- 
and-sell truck operations to escape regulation, and the rapid growth 
of the frozen food industry, found to be largely exempt by the Supreme 
Court under the agricultural commodity exemption. 

He described legislation advocated by the American Bar Association 
and others, as threatening the independence of the I. C. C., delaying its | 
procedures, eliminating the nonlawyer ‘‘from areas where he is better 
equipped than lawyers, and removing agency control over hearing 
examiners. ’’ 

The bar’s call for a system of special tax, labor and trade courts to 
supplant present commissions subject to Congress poses ‘‘a life or death 
struggle for the administrative agency,’’ Mr. Minor insisted. 

Industry executives have expressed some surprise at the I. C. C.’s 
recent legislative progress on Capitol Hill. 

Mr. Minor pointed out that 1957 is the first year in which the | 
I. C. C. has gone beyond mere recommendations to Congress contained 
in an annual report. Legislation was drafted at the I. C. C. and sent 
over to the Hill. And the Commission’s program is moving up on com- 
mittee calendars early as a result of a follow-up procedure, Mr. Minor | 
indicated. 

As a result, he said, ‘‘The Senate already has passed three less 
controversial bills. Five have been reported out of committee and three 
were reported out of the House. This is unparalleled in I. C. C. history.”’ 

He indicated that the Commission feels that recent actions by the 
Department of Commerce may have killed chances for so-called ‘‘shall- 
not’’ provisions contained in President Eisenhower’s transportation 
legislation. This measure would have prohibited the I. C. C. from view- 
ing effects upon competitors of new rates published by carriers. 
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I. C. C. AMENDS ITS RULES OF PRACTICE 


Two orders relating to the Commission’s Rules of Practice were re- 
leased on May 24. One is dated May 13 and effective that day. It 
supplements the special rules in § 1.241, governing notice of filing of 
applications by motor carriers of property or passengers and by brokers 
under sections 206, 209, and 211 of the Interstate Commerce Act and 
certain other procedural matters with respect thereto, by the addition 
of a new subdivision as follows: 


(f) Drafting of recommended order and report by prevailing 
party. Applications in which oral hearings are held and in which 
the hearing officer can announce his decision on the record after the 
close of the taking of testimony may be made the subject of a 
recommended order and report, prepared by the party or parties 
in whose favor the hearing officer decides, upon a form prepared by 
the Commission, within a period specified by the hearing officer. 
The hearing officer will make such changes as he considers appro- 
priate in the draft prepared for him. [Secs. 12, 17, 24 Stat. 383, 
as amended, 385, as amended, 49 Stat. 546, as amended, 548, as 
amended, sec. 201, 54 Stat. 933, sec. 1, 56 Stat. 285; 49 U. 8. C. 12, 
17, 304, 305, 904, 1003]. 


The other order is dated May 20, effective July 1, 1957, and amends 
paragraph (a) of § 1.49 by interpolating text shown by italics below: 


A statement filed under the modified procedure after that pro- 
cedure has been directed shall state the facts and include the exhibits 
upon which the party relies. If no answer has been filed pursuant 
to the waiver provision of § 1.46, defendant’s statement should admit 
or deny specifically and in detail each material allegation of the 
complaint. In addition defendant’s statement and complainant’s 
statement in reply shall specify those statements of fact of the oppo- 
site party to which exception is taken, and include a statement of 
the facts constituting the basis for such exception. Complainant’s 
statement of reply shall be confined to rebuttal of the defendant’s 
statement. [Secs. 12, 17, 24 Stat. 383, as amended, 385, as amended, 
49 Stat. 546, as amended, 548, as amended, sec. 201, 54 Stat. 933, 
sec. 1, 56 Stat. 285; 49 U. S. C. 12, 17, 304, 305, 904, 1003]. 
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I. C. C. Authorizes Examiners to Render 
Opinions on Petitions at Close of Hearings 


New Method Provides for Directive To Successful Attorney for 
Preparation of Report and Order 


In the May 27, 1957 issue of Transport Topics, Harman W. Nichols, 
reports as follows: 


The Interstate Commerce Commission is looking into ways to speed 
up recommendations by its examiners on cases they handle. 

As a first step it has authorized examiners in the Bureau of Operat- 
ing Rights to put in force a practice observed by many courts. That is 
the handing down of decisions from the bench immediately after hearings. 

First use of this new technique was made by Examiner Isadore 
Freidson in MC-111812 (Sub-No. 32), which was an application by 
Midwest Coast Transport, Inc., for a certificate to transport meats and 
related commodities from Fort Dodge, Iowa, Austin, Minn., and other 
points in Iowa, Nebraska and South Dakota, to the East. 


The First Opinion 


After five days of hearings Examiner Freidson announced ‘‘on 
the record’’ that it was his view that public convenience and necessity 
required performance by the applicant of the proposed service, and 
called upon Attorney Loyal Kaplan to prepare a draft of a report and 
recommended order for his consideration. 

Such procedure was a ‘‘first’’ in connection with a motor carrier 
application. 

Paul Coyle, chief of the Bureau of Operating Rights, had this to 
say about the Commission’s efforts to eliminate long lags between lengthy 
hearings and formal recommendations by an examiner: 

‘Over the past few years, the Commission has changed its Rules 
of Practice and procedural handling with a view to accelerating the dis- 
position of proceedings before it. It has authorized its examiners to 
adapt to proceedings a technique followed by many courts. 

‘‘Frequently, when a court decides in favor of the litigant, it calls 
upon the litigant’s attorney to prepare for its findings of fact and an 
order carrying the court’s decision into effect. The Commission has 
authorized its examiners in the Bureau of Operating Rights to use a 
technique somewhat similar to that observed by the courts.’’ 


All On the Record 


Mr. Coyle himself is a veteran of hundreds of hearings. He said 
that when the examiner at the end of taking testimony has reached a 
decision, under the new ruling, he now may announce his opinion ‘‘on 
the record’’ and call upon the attorney in whose favor the examiner finds 
to prepare for him a draft of a recommended report containing findings 
of fact and a recommended order. 
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‘*The examiner is, of course,’’ the Operating Rights chief said, ‘‘free 
to make any changes he sees fit in the draft prepared for him, and the 
report and recommended order as modified by the examiner will be 
served on the parties and the procedure thereafter will be the same as 
at present. 

‘*A copy of the draft prepared for the examiner will be filed in 
the correspondence section of the docket.’’ 

Mr. Coyle thinks that the on-the-spot action of the examiner will 
simplify things for the examiner, himself, and lighten the load for 
everyone concerned. 

An examiner, for example, may come back to Washington after long 
weeks of hearings. The examiners, being lawyers themselves, know 
almost word for word the testimony they have heard on various cases. 
And after the hearings have ended they have made up their minds as to 
what would add up to justice for all of those interested in the case. 

‘*A quick decision on the part of the examiner,’’ Mr. Coyle said, 
**does not interfere, of course, with something that may eventually wind 
up in the courts, as a lot of the cases do.’’ 

The decision from the ‘‘bench’’ is not snap judgment. 

‘The I. C. C. examiner,’’ Mr. Coyle said, ‘‘has heard every word 
of evidence. He has made up his mind.’’ 


Tramsport Topics, in the same issue, also comments editorially on 
this new method of I. C. C. procedure: 


Cracking the Procedural Shell 


The Interstate Commerce Commission last week took a step to 
speed up proceedings that was so simple one wonders why it was not 
taken long ago. 

This step was the authorization of examiners to render their opinions 
immediately upon the ending of hearings and to direct attorneys in 
favor of whose clients the recommendations are made to prepare the 
report and orders necessarily to be issued to carry out the examiners’ 
rulings. 

An examiner, it must be remembered, is an expert in transportation 
law. After days, perhaps weeks and even months of hearings, it is in- 
evitable that his mind has been made up. There is no sound reason why 
he should not announce his conclusions at once. Under past procedure 
it has been common for long periods to elapse while the examiner care- 
fully pinpoints each part of the record and frames a long report, with, 
perhaps, extended discussion, plus his recommended order. 

Under the system now being tried by the Commission all this will 
be done away with. The parties will know at once what the examiner 
believes should be done, and can shape their courses accordingly. This 
is no more than often happens in courts of law where the judge at the 
end of a trial announces at once his decision and requires an attorney 
to prepare an implementing order. 

There is, of course, a difference between the I. C. C. as an adminis- 
trative agency and a court of law. In the first place, while the exami- 
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ner’s opinion is, in truth, a ‘‘decision,’’ it also is, technically merely a 
recommendation without force if not appealed to or overturned by a 
three-member Division of the I. C. C. Also, if a party in interest does 
not like an eventual Division decision, there remains the possibility that 
the Commission as a whole will accept the case for reconsideration. 

Short-cutting around the time presently required for preparation 
of a lengthy examiner’s report is nevertheless a move in the right direc- 
tion. It may be noted that no one loses under the short-cut method. The 
parties eventually get a report and recommended order. The avenues 
of appeal to a three-member Division and to the Commission as a whole 
remain open. Finally, recourse to the courts remains available after 
exhaustion of the administrative processes. 

The first use of the new technique was made in a case involving an 
application for truck operating authority. There are indications, how- 
ever, that it could be applied in other types of proceedings. The I. C. C. 
regards the method presently as a test. If it works well, as apparently 
it has done in the initial use, the same technique, or modifications could 
be utilized possibly in finance cases. 

The Commission for some time now in many instances has used a 
shortened procedure involving submission of written and verified state- 
ments in lieu of protracted hearings. It is to be congratulated on the 
new move to break further out of the procedural shell that long has 
aggravated the problem of how to dispose quickly of cases. 





29TH ANNUAL MEETING TO BE HELD AT WASHINGTON, D. C. 


The Executive Committee has selected May 8-9, 1958 as the dates 
of our 29th Annual Meeting. The Hotel Mayflower, Washington, D. C. 
has been chosen for the meeting. 





Executive Committee 


1957-58 


John F. Donelan, (A), President, Munsey Building, Washington, D. C. 


Ford K. Edwards, (B), Secretary, Transportation Consultant, Perpetual 
Building, Washington, D. C. 


David G. Macdonald, (A), Treasurer, Macleay, Lynch & Macdonald, 
1625 K Street, N. W., Washington, D. C. 


W. Lennig Travis, (B), First Vice-President, Assistant Manager, Traffic 
Division, Atlantic Refining Company, 260 South Broad Street, 
Philadelphia, Pennsylvania. 


Hewitt Biaett, (A), Vice-President, General Solicitor, Chesapeake & 
Ohio Railway, 823 East Main Street, Richmond, Virginia. 


Sam H. Flint, (A), Vice-President, General Traffic Manager, The Quaker 
Oats Company, 345 Merchandise Mart, Chicago, Illinois. 


John R. Mahoney, (A), Past-President, Casey, Lane & Mittendorf, 26 
Broadway, New York, New York. 


James F. Pinkney, (A), Past-President, General Counsel, American 
Trucking Associations, Inc., 1424 Sixteenth Street, N. W., Wash- 
ington, D. C 


Erle J. Zoll, Jr., (A), Past-President, General Commerce Attorney, 
Illinois Central Railroad, 135 East 11th Place, Chicago, Illinois. 


In accordance with Article VII, Section 1 of the Constitution, Presi- 
dent Donelan has selected Messrs. Travis, Flint and Biaett as the Vice- 


Presidents to serve as members of the Executive Committee for the 
year 1957-58. 


First Vice-President 
At its meeting held May 31, 1957 at the Association’s offices in 
Washington, D. C., the Executive Committee elected W. Lennig Travis 
as First Vice-President for 1957-58. 
Vice-President—District No. 7 
It is with regret that, because of a change of employment, we an- 


nounce the resignation of Vice-President Prime F. Osborn of District 
No. 7. 


Mr. Robert E. Webb, Attorney, Kentucky Home Life Building, 
Louisville, Kentucky, has been elected Vice-President of District No. 7 
to fill Mr. Osborn’s unexpired term. 
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ADMINISTRATIVE RULING 104, BUREAU OF MOTOR CARRIERS 
EX PARTE MC-43 


The following is an administrative ruling of the Bureau of Motor 
Carriers dated June 6, 1957 made in response to questions propounded 
by the public, indicating what is deemed by the Bureau to be the correct 
application and interpretation of the regulations prescribed by order 
of the Commission, dated November 23, 1956, in Ex Parte No. MC-43, 
Lease and Interchange of Vehicles by Motor Carriers. Rulings of this 
kind are tentative and provisional and are made in the absence of 
authoritative decisions upon the subject by the Commission. 


Section 207.3 Exemptions 


Question 1. When a vehicle is trip-leased by an authorized carrier 
from another such carrier, as provided in Section 207.3(a), and is operated 
by the lessee beyond the points or territory the lessor is authorized to serve, 
and there the lease ends and possession of the vehicle is retaken by the 
owner-lessor, may the vehicle then again be trip-leased by an authorized 
carrier for a return operation in the direction of a point which lessor is 
authorized to serve? 

Answer: No. Section 207.3(a) permits a vehicle regularly used in the 
service of an authorized carrier to be trip-leased by another authorized 
carrier for operation in the direction of a point which lessor is authorized 
to serve. When a vehicle is so trip-leased, it is not, for the duration of such 
lease, being used in the authorized service of the lessor. Therefore, it may 
again be trip-leased under Section 207.3(a) only following its usage in the 
authorized service of the lessor. 


Question 2. When one authorized carrier leases vehicles from another 
such carrier, within the provisions of Section 207.3(a), must such lease 
arrangement be covered by a written agreement? 

Answer: While leases under the conditions described in Rule 207.3(a) 
are not subject to the requirements that they be in writing and be executed 
in triplicate, etc., they nevertheless are subject to the inspection and iden- 
tification requirements in Section 207.4(c) and (d). The latter section re- 
quires that unless a copy of the lease, contract, or other arrangement is 
carried on the equipment, the authorized carrier shall prepare a statement 
certifying that the equipment is being operated by it, which statement shall 
contain certain specified information and be carried on the vehicle during 
the period of the lease, contract, or other arrangement. Therefore, the 
carrier may choose whether it will make a written contract and carry a 
copy of it in the vehicle, or prepare and carry a certificate, but it is re- 
quired to do one or the other. 


Section 207.4 Augmenting Equipment 


Question 8. May the vehicles of an authorized carrier who also con- 
ducts operations within the 203(b)(6) exemption be trip-leased at the 
completion of the exempt transportation? 

Answer: Section 207.4(a)(3)(i) specifies the conditions under which 
a vehicle used in exempt operations may be trip-leased. This section is 
applicable whether the vehicle be that of an authorized carrier or other, 
so long as it qualifies by reason of having completed a movement covered 
by the exemption. 


Question 4. Under Section 207.4(a)(3)(i), the authorized carrier 
which takes over the equipment must receive a statement signed by the 
owner or someone duly authorized to sign for the owner, authorizing the 
driver to lease the equipment. Since certain of the information required 
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to be in the statement usually would not be known by the owner at the time 
the vehicles are dispatched from the origin, how may such a statement be 
prepared? 

Answer: The requirements of Section 207.4(a) (3) (i) will be met if the 
owner of the equipment, prior to dispatching the vehicle, signs a statement 
authorizing the driver to lease the equipment to an authorized carrier and 
includes therein a statement which duly authorizes the driver to sign for 
the owner the remainder of the statement required by the authorized carrier. 
At the time the vehicle is leased to the authorized carrier the driver then 
may complete the statement by certifying that the vehicle meets the quali- 
fications of Section 204(f)(1) or (2) of the Act, and specifying the required 
information as to the last movement. 


Question 5. Are butter and cheese “perishable products manufactured 
from perishable property of a character embraced in Section 203(b)(6)” 
within the meaning of Section 204(f)(1) of the Act? 

Answer: Yes. 


Question 6. When an authorized carrier leases vehicles for its use in 
transporting commodities in intrastate commerce or under the exemption 
in Section 203(b)(6) of the Act, do the leasing regulations apply? 

Answer: No, if the vehicles are used solely for such transportation. If 
the vehicles are also used for authorized interstate hauling, either alone or 
mixed with intrastate or “exempt’’ movements, the leasing regulations are 
applicable. 


Question 7. When an authorized carrier trip-leases a vehicle under the 
provisions of Section 207.4(a)(3)(i) and operates it in a movement to a 
point beyond the general area in which the vehicle is based, may the same 
carrier or another authorized carrier then trip-lease the vehicle for a move- 
ment in the general direction of that base area? 

Answer: In interpreting Section 204(f)(1) and (2) of the Act, on which 
this provision of the leasing regulations is based, it is necessary to bear in 
mind that the purpose of Congress was to provide a means whereby vehicles 
covered by those sections having made an outbound movement in the service 
of their owners may be trip-leased to authorized carriers to enable them to 
have revenue hauls back to their base area. A vehicle qualified under Sec- 
tion 204(f)(2) by reason of having completed a movement of ordinary 
livestock, fish (including shell fish), or unmanufactured agricultural or 
horticultural commodities may next be trip-leased by an authorized carrier 
in a single loaded movement ‘“‘in any direction’’ in addition to a subsequent 
movement or movements in the general direction of the base area, hence 
where the first movement of such vehicle goes beyond the base area, there 
may be additional trip-lease movement or movements in the direction of 
the base area, but once these additional movements reach or pass the base 
area, the vehicle may not again be trip-leased to an authorized carrier until 
it has completed another qualifying out-bound trip in the service of its 
owner. A vehicle which does not qualify for trip-leasing under Section 
204(f)(2) as explained above, but does qualify under Section 204(f)(1) 
by reason of its being operated by a farmer or cooperative association, or 
regularly used by a private carrier of the perishable products described in 
the latter section, is not permitted a first trip-lease movement in any direc- 
tion but only movements in the general direction of its base area, hence 
when the first or subsequent movements reach or pass the owners’ base area, 
the vehicle may not again be trip-leased to an authorized carrier until it 
has been returned to the qualifying operations of its owner. 


Section 207.5 Interchange of Equipment 


Question 8. Must a separate agreement be made to cover each trailer 
which is interchanged between authorized common carriers under Section 
207.5? 

Answer: No. A master agreement to cover all trailers interchanged 
between any two carriers is permissible provided the required inspection is 
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made of each trailer which is interchanged. The trailers need not be listed 
in the master agreement if the inspection form identifies the trailer and the 
point of interchange, is properly completed and signed, and a copy thereof 
is filed with and made a part of the master trailer interchange agreement. 


Section 207.6 Rental of Equipment to Private Carriers and Shippers 


Question 9. May an authorized carrier lease vehicles to carriers who 
will use them in conducting for-hire exempt or intrastate operations? 

Answer: The regulations do not prohibit the rental of vehicles by 
authorized carriers to such for-hire carriers under the foregoing conditions. 


Question 10. May an authorized common or contract carrier lease 
vehicles, with or without drivers, to private carriers or shippers for use 
solely in transporting shipments in intrastate commerce? 

Answer: Yes. See the definition of “shipper” in Section 207.2(b) of 
the leasing regulations, also Section 202(b) of the Act which reserves to 
the States the regulation of intrastate commerce by motor carriers. 





Rail Transportation 


By Joun F. Donegan, Editor 


FORMAL MATTERS 
Intrastate Freight Rates 
Montana 


By order dated May 1, in Docket 31620, the Commission, acting on 
the request of the Burlington and other railroads operating in the State 
of Montana, has modified its order of October 17, 1955 to the extent 
necessary to permit the petitioning railroad respondents to establish, 
on not less than five days’ notice to the Commission, and to the general 
public, by filing and posting in the manner prescribed in section 6 of 
the Interstate Commerce Act, a rate of $6.77 per 1,000 board feet, mini- 
mum 7,000 board feet per car, subject to Ex Parte No. 196 and Ex Parte 
No. 206 increases when and if authorized on Montana intrastate traffic, 
to apply over the Great Northern Railway direct, as set forth in the 
petition. 

Minnesota 


On May 8 the I. C. C. released its report in Docket 31798, in which 
it found that intrastate rates and charges in Minnesota on anthracite, 
bituminous coal, coke, crushed stone, agricultural limestone, forest 
products (pulpwood, wood bolts, short logs, and jack pine and aspen 
timber), and sugar beets are abnormally low and are not contributing 
their fair share of the revenues required by the carriers to enable the 
rendition of efficient and adequate railroad transportation, and that the 
discrimination found to exist should be removed by applying to such 
rates the same respective increases maintained in the future by the car- 
riers on similar interstate traffic as permitted by the I. C. C. in Ex 
Parte No. 175. 

South Carolina 


On May 2 the Commission released its report on further hearing in 
Docket 31291, in which it found that South Carolina intrastate rates and 
charges maintained by the Coast Line and its short line affiliates— 
Charleston & Western Carolina Railway Company, and Columbia, New- 
berry and Laurens Railroad Company—on pulpwood to Georgetown, 
S. Car., are not unjustly discriminatory against interstate commerce. 
Accordingly, it reversed its prior contrary finding as shown at 296 
I. C. C. 159. 





Spokane Gateway Case 


On May 24th the I. C. C. served its report and order dated May 10, 
in Docket 31466, entitled Chicago, Milwaukee, St. Paul & Pacific Rail- 
road Company v. Spokane, Portland & Seattle Railway Company, et al., 
in which it found (1) that the SP&S system is operated under a common 
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management and control with, and its traffic policy controlled by, the 
Great Northern and the Northern Pacific, and therefore must be consid- 
ered as a part of the latter carrier systems; (2) that the failure and 
refusal of the SP&S to join in the establishment of through routes and 
joint rates via Spokane in connection with the Milwaukee and its con- 
nections, the same as apply via Spokane in connection with the northern 
lines and their connections, does not result in discrimination against the 
Milwaukee, nor in undue preference or prejudice between shippers or 
localities; and (3) that it is not shown to be necessary or desirable in 
the public interest, in order to provide adequate and more efficient or 
more economic transportation, to require the establishment of through 
routes and joint rates in connection with the SP&S system and the 
Milwaukee and its connections via Spokane the same as apply in con- 
nection with the SP&S system and the northern lines and their connec- 
tions via Spokane. 

The Commission added that upon appropriate application therefor 
the SP&S will be expected, in accordance with its stipulation, to estab- 
lish through routes and joint rates with the Milwaukee on coal and 
wheat from origins on the Milwaukee in Montana. 





First Class Passenger Fare Increase 


The Interstate Commerce Commission on May 3 announced approval 


of an increase of approximately 15 percent in the first-class (Pullman) 
fares of the Chesapeake & Ohio, Lehigh Valley, New York Central, 
Norfolk & Western, Pennsylvania, Pennsylvania-Reading Seashore Lines, 
Pittsburgh & Lake Erie, and Reading Railroads, all in eastern territory. 

The increased fares are authorized to be made effective upon pub- 
lication of the necessary tariffs on not less than 5 days’ notice to the 
Commission and the public. 

Other passenger-carrying railroads in the East, such as the Balti- 
more & Ohio, Erie, and Lackawanna, did not seek an increase in their 
passenger fares and they are not included in the authority granted. 

At the same time the Commission authorized the permanent appli- 
eation of the 5-percent increase in both coach and first-class fares for 
these same railroads which had been approved on an interim basis on 
December 31, 1956, and became effective on January 9, 1957. This 
5-percent increase later became effective also on the other eastern rail- 
roads. The authority thus granted extends also to a like increase in 
intrastate fares in Michigan which are now held under an order of the 
Commission. 





Per Diem Agreement No. 7 Complaint Proceeding 


On April 22 complainants and the Department of Justice filed peti- 
tions in Dockets 31774 and 31824, seeking reconsideration, rehearing, 
etc., by the entire Interstate Commerce Commission of the report and 
order issued by Division 2 under date of March 7, in which the Division 
concluded that Commission approval should be terminated unless Agree- 
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ment No. 7, approved under section 5a of the Act and providing, among 
other things, the procedures for regulation of per diem rates, is modified 
to provide for the addition of a voting representative of the American 
Short Line R. R. Assn. on the AAR General Committee when that com- 
mittee is engaged in activities concerning per diem matters. 

In urging that the Commission grant the relief prayed for in the 
complaints, petitioners emphasized that the remedy proposed by Divi- 
sion 2 would be ineffective, and that the Agreement’s remaining pro- 
visions deny the right of independent action as required by section 5a 
of the Act, and provide no effective representation for the greater num- 
ber of rail carriers affected by per diem rates and rules. 





FINANCE MATTERS 
Alleghany Corp. Ruled Subject to |. C. C. Jurisdiction 


In a 5 to 3 decision announced on April 22, the United States 
Supreme Court ruled that the Alleghany Corporation comes under the 
jurisdiction of the I. C. C. rather than that of the Securities and Ex- 
change Commission. Accordingly, the Court reversed the judgment of 
a three-judge district court for the Southern District of New York, 
which had set aside orders of the Commission and restrained Alleghany 
from issuing a new class of preferred stock as authorized by the Com- 
mission. The case was remanded to the district court for consideration 
of the question whether the proposed stock issue was in violation of the 
Interstate Commerce Act. 

The case involved section 5 of the Interstate Commerce Act, fur- 
nishing the Commission’s power with respect to mergers and acquisition 
of control proceedings. The principal issue was whether the merger of 
the Louisville & Jeffersonville Bridge and Railroad Company into the 
**Big Four’’ was in fact an acquisition of control of the Jeffersonville 
by the New York Central and Alleghany within the meaning of the 
Interstate Commerce Act. The Court, in holding that the Commission 
was justified in finding that the merger did involve an acquisition of 
control, affirmed its further finding that Alleghany was subject to regu- 
lation by the Commission, and would be considered a carrier subject to 
the reporting and securities provisions of the Act. 





Soo-Lake Superior & Ishpeming Acquisition 


In an order released May 16, in F. D. 19561, Division 4 of the 
I. C. C. has overruled a motion filed by the Chicago and North Western 
seeking dismissal of the application in that proceeding of the Minneapo- 
lis, St. Paul and Sault Ste. Marie Railroad and Lake Superior & Ishpem- 
ing Railroad, seeking authority to jointly acquire interests in certain 
portions of the line of railroad owned by the other, for trackage rights 
and for authority to construct an extension to serve a proposed ore dock 
on Lake Michigan predicated on the contention that said application was 
deficient for want of necessary parties, namely the persons in ultimate 
control of the principal applicants. 
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Division 4 ruled that the acquisition of trackage rights by the Lake 
Superior & Ishpeming over the Soo Line and the purchase by said com- 
panies of an undivided one-half interest in certain lines of the other 
did not constitute acquisitions of control by a carrier of another carrier 
within the meaning of section 5(2) of the Interstate Commerce Act, 
and accordingly no question of joinder in the application by parent 
companies was present. 





STATISTICS 
1956 Operating Revenues of Interstate Carriers 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission announced on April 24 that preliminary esti- 
mates indicate the eight groups of carriers subject to I. C. C. jurisdiction 
had operating revenues in 1956 totaling $19,019,200,000, an increase of 
5.1 percent over their revenues of $18,101,400,000 in 1955. 

The largest portion of the total went to the railroads, which had 
operating revenues of $10,957,500,000 in 1956, an increase of 4.4 percent 
over their total of $10,495,400,000 in 1955. 

Motor carriers of property had operating revenues totaling $5,900,- 
200,000 last year, an increase of 6.6 percent over their revenues of 
$5,534,900,000 in 1955. 

The largest percentage gain was made by the oil pipelines, which 
had revenues of $742,000,000 for an increase of 9.5 percent over their 
1955 total of $677,600,000. 

The Railway Express Agency showed a gain of 6.6 percent with 
revenues of $257,300,000 in 1956 compared with $241,300,000 in 1955. 
Motor Carriers of passengers showed an increase of 3.8 percent, with 
revenues of $574,200,000 in 1956 compared with $553,200,000 in the 
previous year. The Pullman Company also showed an increase of 1.2 
percent, with revenues of $95,600,000 in 1956, compared with $94,500,000 
in the previous year. 

The remaining two groups of carriers showed declines in their reve- 
nues last year under the previous year. The water lines showed a de- 
crease of 1.1 percent in revenues and that of the electric railroads de- 
clined 13.6 percent. The large decrease for the electric railways was 
caused primarily by the reclassification of a large electric railway to a 
railroad effective January 1, 1956. 

The Bureau noted that its 1956 estimates were based on the best 
available data at the time of computation and that some changes prob- 
ably will be made when later and more complete data become available. 





Rate of Return on Rail Property Investment 


The Bureau of Railway Economies of the Association of American 
Railroads has reported that the rate of return on railroad property 
investment for the 12-month period ending March 31, 1957 was 3.92 
percent, compared with 4.16 percent for a comparable 12-month period 
ended with March 1956. 
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The Bureau’s report explains that ‘‘rate of return’’ is computed 
on the estimated average property investment of Class I carriers (ex- 
cluding S & T lines), including investment in road and equipment, 
material and supplies, and cash, and after deducting accrued deprecia- 
tion, at the beginning and end of the indicated 12-month periods. 





PERSONNEL 
Gregory S. Prince Named A. A. R. Vice President & General Counsel 


Gregory S. Prince was elected Vice President and General Counsel 
of the Association of American Railroads at a meeting of its Board of 
Directors on May 24. Mr. Prince, who succeeds the late Thomas L. 
Preston, has been General Solicitor of that association since 1952. 

The A. A. R. Board also elected William M. Moloney, general at- 
torney since 1954, to succeed Mr. Prince as General Solicitor. 





Motor Transportation 


By Frrrz R. Kaun, Editor 
Attorney, American Trucking Associations, Inc. 


Hot Cargo Clause Does Not Justify Carrier’s Refusal to 
Accept Tendered Traffic 


The examiners’ initial reports in two proceedings dealing with the 
obligation of a motor common carrier to render service at the request of a 
shipper involved in a labor dispute indicate that the Commission may 
adhere to a test of reasonableness, as was applied in Montgomery Ward 
& Co., Inc. v. Consolidated Freightways, 42 M. C. C. 225. Under such 
a test the carrier would not be held to an absolute duty to serve; how- 
ever, notwithstanding the inclusion of a ‘‘hot cargo’’ clause in its col- 
lective bargaining agreements or of an ‘‘impractical operations’’ rule in 
its tariffs, the carrier would be held liable for its failure to render service 
if it failed to make every reasonable effort to serve the shipper. 

In his report and recommended order, served April 8, 1957, in 
No. MC-C-1922, Galveston Truck Line Corporation v. ADA Motor Lines, 
Inc., Examiner Frank R. Saltzman found that the refusal of certain 
defendant motor common carriers to accept shipments tendered to them 
by the complainant constituted an unlawful breach of their obligation 
to render reasonably continuous and adequate service, notwithstanding 
that they were parties to collective bargaining agreements under which 
their employees could refuse to cross picket lines or handle ‘‘unfair’’ 
goods without fear of disciplinary action. 

The complainant, a non-union motor carrier, had been under Team- 
ster Union pressure to sign the current over-the-road agreement. After 
negotiations had failed and the Union threatened a strike, the complain- 
ant discovered that connecting carriers were refusing to interline ship- 
ments on the grounds that their contracts with the Union prohibited 
such action. The examiner found that the defendant motor carriers did 
none of the many things which might have been expected of a carrier 
anxious to fulfill its obligations to the public, and he further found that 
their alleged fears that any opposition to the actions of the Union or their 
employees would have embroiled them in a strike were not well founded. 
The defendant motor carriers did not even impose an embargo on traffic 
handled by the complainant or attempt to cancel through route and joint 
rate tariffs in which they participated with the complainant. 

Relying on the decision of the Commission in Planters Nut and 
Chocolate Co. v. American Transfer Co., 31 M. C. C. 719, involving a 
similar situation, Examiner Saltzman concluded, ‘‘Not all strikes are 
lawful strikes and not all employee acts are justified, either with or 
without union consent, and no carrier may be excused from its obliga- 
tions to the public merely by blindly accepting and abiding by the 
actions of its employees or a labor union without regard to the lawfulness 
or propriety of such acts.’’ 
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In reaching his conclusion the examiner was careful to point out 
that he was not passing on the legality of ‘‘hot cargo’’ clauses in general 
or the ones involved in that case. Subsequently, of course, the U. S. 
Circuit Court of Appeals for the District of Columbia in General Drivers 
ctc. v. National Labor Relations Board, did uphold the validity of ‘‘hot 
cargo’’ clauses in Teamster Union contracts. Likewise, the examiner did 
not pass on the reasonableness of ‘‘impracticable operations’’ rules fre- 
quently published in motor carrier tariffs as there were no such provi- 
sions in the tariffs involved and as a proceeding involving that question 
was pending before the Commission. 





impracticable Operations Rule Drafted to Cover Labor-Dispute 
Situations 


Proposing that certain existing rules be canceled as they were vague 
and ambiguous, Examiner Henry C. Lawton in his proposed report 
served May 16, 1957 in No. 31944, Pick Up and Delivery Restrictions— 
California-Rail, suggested that a form of rule which would give more 
reasonable notice to the shippers as to the lawful excuses for failing to 
provide pickup and delivery service in labor disputes should provide, 
‘*Nothing in this tariff shall require the carrier to perform pickup and 
delivery service at any location from or to which it is impractical 
through no fault or neglect of the carrier, to operate vehicles because of 
... any riot, strike or picketing at such location.’’ 

The examiner referred to the decision of the U. S. Court of Appeals 
for the Eighth Circuit in Meier and Pohlman Furniture Company v. 
Gibbons, 233 Fed. (2nd) 296, in stating that such impractical operations 
rules are more than mere matters of information to shippers and are 
relied upon, if their validity is not questioned, in damage suits by ship- 
pers for the carrier’s failure to provide service. However, even then, 
there is a question of fact as to whether the circumstances prevented the 
rendition of service; something more than the mere appearance of a 
picket line or peaceful picketing is necessary to justify a failure to 
provide service. 

Absent such a rule, said the examiner, it is clear that carriers might 
well be met by the charge of discrimination where they are prevented 
from rendering pickup and delivery service. The shippers might well 
expect service under any and all conditions, regardless of the nature of 
the labor difficulty at their premises, and an impracticable operations 
rule is necessary to put them on notice as to the conditions under which 
the service may not be rendered. 





Government to Continue Deductions for Misrouting, and Certification 
On Bills for Transportation Services Rendered 


Two decisions of the Comptroller General reflect what may appear 
to be a disdainful attitude towards the carriers rendering transportation 
services for the Government. 

By his decision B-129646, dated April 16, 1957, the Comptroller 
General determined that the General Accounting Office may continue 
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to deduct from sums otherwise due the delivering carrier such higher 
freight charges as resulted from the initial carrier’s misrouting. While 
the Comptroller General insisted that the General Accounting Office does 
not determine the reasonableness of rates, he acknowledged that it uni- 
laterally decides what an applicable rate should have been based on simi- 
lar rates in similar circumstances having been determined by the I. C. C. 
to be prima facie unreasonable. 

The Comptroller general noted that the decision of the Court of 
Claims in Adley Express v. U. S8., 128 Ct. Cl. 776, did not result in a 
determination either for or against the Government’s right to collect 
from the destination carrier excess charges arising from misrouting. 
In that case the originating carrier admitted liability for the misrouting 
and consented to the filing of a judgment against it for the amount 
overpaid. 

In another decision, A-49009, dated April 15, 1957, the Comptroller 
General ruled that carriers rendering bills for transportation and acces- 
sorial services performed for the Government should continue to certify 
the correctness of their charges even though the General Accounting 
Office has issued a general regulation relieving ordinary purveyors of 
such certification requirements. The Comptroller General held such 
distinction was not unreasonably discriminatory, because the methods of 
determining pricing arrangements and of auditing rendered bills are 
substantially different. 





Commission Declines Jurisdiction to Determine Anti-Trust Immunity 
of Section 5a Participants 


By order, dated May 9, 1957, the Commission denied for lack of 
jurisdiction the petition of the Household Goods Carriers’ Bureau, Inc., 
and others for a declaratory order under the provision of section 5(d) 
of the Administrative Procedure Act, docketed as No. 32154. The Com- 
mission observed that some of the petitioners are among the defendants 
in United States v. North American Van Lines, Fnc., a criminal anti-trust 
action before the U. 8. District Court for New Mexico. In the criminal 
proceeding some of the defendants have filed a motion to dismiss the 
indictment based on the grounds, among others, that the Commission 
has primary jurisdiction of the subject matter and that defendants have 
immunity from anti-trust prosecution arising out of the Commission’s 
approval of agreements between the carriers under section 5a of the 
Interstate Commerce Act. The Commission denied the petition for the 
reason that an issue as to immunity from the anti-trust laws with respect 
to any particular action between carriers parties to section 5a agreements 
or by such parties with non-participating carriers is not one over which 
the Commission has jurisdiction. 





Railroad Subsidiary’s Bid to Expand Operations Rejected 


The Santa Fe Trail Transportation Company has been unsuccessful 
in the preliminary stages of three proceedings by which it has sought to 
expand its motor carrier operations. Examiner Joseph M. Zurlo in his 
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report and recommended order in No. MC-F-6220, The Santa Fe Trail 
Transportation Co.—Purchase (Portion) —C. M. Lang and C. R. Givens, 
served May 7, 1957, found that any improvident use of funds by a 
carrier, as the purchase of another carrier at an extravagant and un- 
warranted price, as proposed in the case under consideration, would be 
detrimental to the public interest. Furthermore, the examiner concluded 
that approval of the purchase would create an additional carrier between 
the points involved without a showing of public convenience and neces- 
sity, the testimony having been to the effect that the existing service 
was reasonably adequate and satisfactory to meet shipper needs. He 
recommended denial of the application. 

In No. MC-30605 (Sub. No. 87), The Santa Fe Trail Transportation 
Company Extension—New Mezico, the report and recommended order 
of Joint Board No. 87, served May 7, 1957, concluded that, although the 
rights sought would benefit the applicant and its parent company, The 
Atchison, Topeka and Santa Fe Railway, and somewhat improve its 
service, it also would result in harming competing protestant motor car- 
riers who are now rendering adequate and generally satisfactory services 
over the considered routes and can handle more traffic. Accordingly the 
joint board found that the public convenience did not require the pro- 
posed services. 

Disagreeing with the conclusions of the examiner, the Commission, 
division 4, in its report, served April 22, 1957, in No. MC-F-6172, The 
Santa Fe Trail Transportation Co.—Purchase (Portion)—U. L. Brooks 
and James C. Pitts, found that the proposed purchase was not shown 


to be consistent with the public interest and should not be approved. 
The Commission found that the result of approval would be to create 
competitive services between the vendee and vendor between Wichita 
and Amarillo, which points both carriers would be authorized to serve, 
and that it was doubtful that the potential traffic in the affected territory 
is sufficient to sustain both operations. 





Further Stabilization of Middle Atlantic Rate Structure Recommended 


In his report and recommended order, served May 16, 1957, in No. 
MC-C-2001, Reduced Class and Commodity Rates—Middle Atlantic Ter- 
ritory, Examiner George A. Dahan recommended the prescription of 
minimum reasonable class and commodity rates for certain motor com- 
mon carrier respondents on traffic between the New York-New Jersey 
area and the Scranton-Wilkes Barre area. The examiner concluded that 
the motor carriers are in urgent and immediate need of stability in their 
rate structure and that such stability would be achieved essentially by 
the establishment of class-rates not lower than the level of the Middle 
Atlantic Conference’s Master Tariff No. 16, effective April 16, 1956, 
adjusted to conform to the Commission’s finding in Class Rates Between 
Middle Atlantic and New England Territories, 67 M C. C. 741. The 
Master Tariff 16 rates do not reflect the seven percent increases in rates, 
effective March 30, 1957, published in Master Tariff No 17, MF-I. C. C. 
No. A-817. 
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In the same report Examiner Dahan found that the proposed ‘‘rates 
on quantity shipments’’ rule was in violation of section 217 of the Inter- 
state Commerce Act. The effect of the rule woald have been to establish 
class and commodity rates for 16,000 and 20,000-pound minima by use 
of a conversion table, referencing class and commodity rates, minima 
23,000 and over 23,000 pounds. The use of the conversion table would 
have been unnecessarily complicated and should not be allowed. 





Certain Frozen Foods Held to Be Non-Exempt 


Notwithstanding the decision of the Supreme Court in United States 
v. Home Transfer & Storage Co., 352 U. S. 884, that the transportation 
of frozen fruits and vegetables is within the exemption of section 
203(b) (6), the Commission, division 1, in No. MC-105782 (Sub. No. 3), 
W. W. Hughes, Extension—Frozen Foods, has held the transportation 
of the following commodities to be non-exempt: frozen strawberry and 
other purees, frozen french fried potatoes, frozen candied sweet potatoes, 
frozen eggs, frozen egg yolks, frozen meats, and frozen deviled crabs, 
deviled clams, fried scallops, ready-to-fry and fried oysters, fried fish 
fillets, fish sticks, codfish cakes, seafood dinners, deviled lobsters and 
salmon croquettes. 





Motor-Rail Competitive Rate Adjustments Present Continuing Problem 


In I. & S. No. M-8305, Cigarettes—Va. to N. Y., Pa., and New 
England, the Commission, division 3, found certain changes in truckload 
commodity rates on cigarettes and manufactured tobacco, generally estab- 
lishing a spread of about 41c¢ in the truck over the rail rates on shipment 
from Richmond and Petersburg to Middle Atlantic and New England 
destinations, to be not lower than the rail rates prescribed in Manufac- 
tured Tobacco, Va. and N. C. to Official Points, 293 I. C. C. 133, to be 
higher than the rail incentive rates and to give recognition to the rail- 
road protestants’ contention that they are the low cost agency, to pre- 
serve the inherent advantages of the respective modes of transportation 
as required by the National Transportation Policy and to give the rail- 
roads and the motor carriers an equal opportunity to compete for the 
traffic. 

Motor contract-carrier reduced minimum rates, established on a 
compensatory basis slightly lower than the corresponding rail rates, were 
approved by the Commission, division 3, in I. & S. No. M-8928, Scrap— 
Between D. C. and York, Pa., or Halltown, W. Va., to meet the compe- 
tition of private carriage. However, in two proceedings, I. & S. No. 
M-8944, Soap Powder—From Jacksonville to Atlanta, and I. & S. No. 
M-7704, Cotton Piece Goods—Lynchburg, Va., to Mass. Points, the Com- 
mission, division 3, found reduced motor common carrier rates not to 
conform to the National Transportation Policy of encouraging the main- 
tenance of reasouable transportation charges without unfair or destruc- 
tive competitive practices. 
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0. REGULATION 
O01. State Regulation 


01.1 Corporate Powers 
01.1 Corporate Powers 


01.1 Commission has no jurisdiction under sec. 20a of Act over amend- 
ments to carriers’ certificates of incorporation, and that part of application 
which requests authority to amend certificate of incorporation will be dis- 
missed. F. D. 197138, Carolina Coach Co. Stock, 4-25-57, Div. 4. 


04. Exempt Operations 


04.0 Agricultural 
04.01 Semi-Processed Plants 


04.01 Commission must accept conclusion that transportation of frozen 
fruits and vegetables and cold-packed fruits and vegetables as described in 
record is within exemption of sec. 203(b)(6) of Act. 141 F. Supp. 599. 
352 U. S. 884. MC-105782, Sub 3, W. W. Hughes Ext.—Frozen Foods, .. 

, 4-16-57, Div. 1. 


04.03 Nonexempt Articles 
04.03 Fresh and frozen meats and meat products were found to be 
nonexempt commodities in 128 F. Supp. 374. No appeal was taken from 


that — MC-105782, Sub 3, W. W. Hughes Ext.—Frozen Foods, .... 
, 4-16-57, Div. 1. 


05. Types of Carriage 


05.1 Common Carriers 
05.10 Generally 


05.10 Specialization in certain respects, even exclusive use of certain 
vehicles, carrying shipper’s advertising display, does not necessarily negate 
common carrier status for applicant is willing to offer same service to the 
public generally. Compare 31 M. C. C. 705, 712. 48 M. C. C. 155, 162, 163. 
MC-6964, Sub 4, Mid-West Motor Service Co., Inc. Ext.—Iowa, .... M. C. C. 

, 4-12-57, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.1 Rulemaking 
11.13 Request for Oral Hearing 


11.13 In a rulemaking proceeding under Administrative Procedure 
Act, a hearing is not necessarily required, and there is no need for one here. 
Request for oral hearing denied. Ex Parte MC-37, Commercial Zones & 
Terminal Areas (Memphis, Tenn. Commercial Zone), ee ee 
4-15-57, Div. 1. 


11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 Filing of formal complaint within six months of declination of 
claim for overcharges was timely as to issue of applicability; however, claim 
did not toll statute with respect to question of justness and reasonableness, 
and that allegation is barred. No. 31947, Ideal Furniture Mfg. Co. v. 
Atchison, T. & 8S. F. Ry. Co., .... I. C. C. , 4-10-57, Div. 2. 
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13. Pleading 


13.7 Amendments 
13.72 At Hearing 


13.72 Amendment so as to seek irregular-route authority in lieu of 
regular-route between certain points is allowed, because it is restrictive in 
nature and proposed service will be sporadic with no service at intermediate 
points. MC-92215, Sub 5, Boston & Rockland Transp. Co. Ext.—Rockland- 
Calais, Maine, .... M. C. C. , 4-15-57, Div. 1. 


14. Process & Notice 


14.2 Upon Applications 
14.22 Who May Complain 


14.22 Notice of application was published in Federal Register, and 
no protest was timely filed. Moreover, protestant’s rights have not been 
prejudiced since he holds no authority to render proposed service. MC- 
109141, Sub 20, Wyoming Butane Gas Co. Ext.—Wibaux County, Mont., 

, 5-7-57, Div. 1. 


15. Parties 


15.1 Proper Parties 
15.15 Interveners 


15.15 Present General Rules of Practice provide that any party de- 
siring to appear in opposition to an application proceeding must notify ap- 
plicant of his intention to protest at least ten days prior thereto. With re- 
spect to application as to which notice was published in Federal Register 
prior to Oct. 1, 1956, however, any party having an adverse intent could 
intervene at hearing without previous notification to applicant. Motion to 
strike testimony of opposing carriers denied. MC-115948, Rudy Tupa Com. 
Car. App., 4-16-57, Div. 1. 


15.2 Joinder, Substitution or Severance 
15.21 Substitution 


15.21 Petition for substitution of corporation as applicant in lieu of 
partnership granted; and on facts indicated by petition, substituted appli- 
cant found fit, but any party prejudiced by that finding may petition for 
further hearing under General Practice Rules. MC-115514, Sub 2, Chancey 
Bros. Truck Line Com. Car. App., 4-26-57, Div. 1. 


15.21 Substitution of corporate applicant in lieu of individual appli- 
cant after hearing commenced was proper. Scope of authority sought by 
application is not changed in any particular. All parties had full and com- 
plete opportunity to submit their evidence and did so. There is no indication 
that rights of any person have been prejudiced by substitution, which merely 
avoids necessity of another hearing. Request for a hearing de novo is 
denied. MC-104819, Sub 95, Colonial Refrigerated Transp. Inc. Ext.—Mass., 
coos Be , 4-22-57, Div. 1. 


15.3 Vicarious Representatives 
15.32 Rate Bureau 


15.32 Under sec. 216(e) of Act, complainant has right to engage in 
formal proceedings before Commission. 297 I. C. C. 603. Motion to dismiss 
denied. MO-C-1615, Southern Motor Carriers Rate Conference, Inc. v. 
Central Motor Lines, Inc., .... M. C. C. , 4-23-57, Div. 3. 
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16. Proof 


16.2 Burden of Proof 
16.28 I & S Proceedings 


16.23 In proceedings of this nature, proponents must establish that 
their rate proposals are compensatory. I & S M-8956, Flavoring Syruap— 
— Til. to Kansas City & St. Joseph, Mo., .... M. C. C. , 4-28-57, 

Vv. 2. 
To Same Effect: 


I & S M-8759, Coffee—Denver, Colo. to Omaha, Neb., .... M. C. C. 
-e+, 4-10-57, Div. 2. 

I & S M-9191, Pipe Fittings—Blossburg, Penna. to Mass., .... M. C. C. 
.., 5-38-57, Div. 3. 

16.23 Under sec. 406(e) of Act, burden of proof here to show proposed 
tariff change is just and reasonable is upon proponents. I & S 6689, For- 
warder Rates—Niles, Ill. to Philadelphia, Penna., .... I. C. C. ...., 5-8-57, 
Div. 2. 


16.23 Failure to present evidence in support of its protest brings in 
question the good faith of protestant in taking such action. I & 8S M-9112, 
Tanks—Milwaukee, Wis. to Toledo, Ohio, .... M. C. C. , 5-6-57, Div. 3. 


16.3 Official Notice 
16.38 Public Records 


16.33 In exceptions, attention is called to certain increases in class 
rates effective after close of record in this proceeding. These are matters 
of which Commission may take official notice and which should be brought 
to attention of Commission. Motion to strike on ground that such matter 
is outside the record is overruled. MC-C-1615, Southern Motor Carriers 
Rate Conference, Inc. v. Central Motor Lines, Inc., . 
4-23-57, Div. 3. 


16.84 Commission Proceedings 


16.34 Official notice will be taken of applicant’s operating proposal in 
connection with its extension application titled ‘““Explosives in New Mexico.”’ 
MC-110264, Sub 8, Albuquerque Phoenix Exp. Inc. Ext.—Alamogordo, 
NR. ee. ..-. Bm. © ©. , 4-12-57, Div. 1. 


16.34 Official notice has been taken of authority recently granted op- 
posing carrier. Petition to file supplemental exceptions in order that con- 
sideration might be given to that grant is unnecessary and, accordingly, is 
denied. MC-118861, Sub 9, W. H. Wooten & J. H. Parker Ext.—Anhydrous 
Ammonia from Memphis, Tenn., .... M. C. C. » 4-30-57, Div. 1. 


16.4 Witnesses 


eo eee es 


16.46 Cross-Examination 


16.46 Fact that person preparing financial statement was not available 
at hearing for purposes of cross-examination is not so material a defect in 
proof as to warrant a finding of financial unfitness, because applicant’s 
president and general manager indicated that exhibit was prepared in his 
office and he was available for cross-examination in respect thereto. MOC- 
929838, Sub 169, Eldon Miller, Inc. Ext.—Champaign, Ill., .... 

4-10-57, Div. 1. 


16.5 Testimony 


16.52 Verified Statements 


16.52 Affiant, a properly qualified railway official, had personal knowl- 
edge that submitted photostatic copies of bills of lading covering the ship- 
ments were copies of documents retained in files of freight station in the 
ordinary course of business; and this evidence meets the requirements of 
General Practice Rule 50. No. 81947, Ideal Furniture Mfg. Co. v. Atchison, 
és. 7. ay. Ge, ....4G0.¢. », 4-10-57, Div. 2. 
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16.56 Evidence in Another Proceeding 


16.56 As in every other proceeding, this case must be decided upon 
its own merits on basis of evidence presented and without regard to issues 
elsewhere pending determination. MC-107107, Sub 76, Alterman Transport 
Lines, Inc. Ext.—Foods & Beverages, .... M. C. C. , 4-23-57, Div. 1. 


16.6 Documents 
16.65 Private Documents 


16.65 Information with respect to 451 shipments made by shippers 
ether than complainant does not reveal whether consent of those shippers 
or consignees to disclosure was obtained as required by sec. 15(11) of Act. 
Aside from that insufficiency, facts sought to be established by that evidence 
are not shown to be relevant or material. That portion of statement stricken 
from record. No. 31426, Twin City Iron & Metal Co., Inc. v. Baltimore & 
GC. H Gia «++. 6, & G. , 4-22-57, Div. 2. 


16.66 Voluminous Evidence Rule 


16.66 Exhibit abstracting shipments transported by applicant in 1955 
was supported by underlying freight bills available for inspection at hearing, 
and its admission in evidence was proper. MC-107107, Sub 71, Alterman 
Transport Lines, Inc. Ext.—Food Products, .... M. C. C. ...., 4-30-57, 
Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 To prove that proposed yield would be compensatory, respond- 
ent submitted an analysis made by Mack Truck Co., a truck manufacturer, 
of round-trip cost of operating a truck between points concerned, which 
evidence is objected to as hearsay and will not be further considered. I&S8S 
M-9056, Service Boxes—Wyoming, Penna. to New York, N. Y., .... M. C. C. 

, 5-38-57, Div. 2. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Evidence of actual operations is entitled to considerably more 
weight than mere evidence of existence of operating rights. MO-303878, 
Sub 42, Associated Transports, Inc. Ext.—Kansas City, Mo., .... M. C. C. 

, 4-22-57, Commission. 


16.80 As objection made at hearing goes to weight which should be 
accorded this evidence, the objection as renewed on brief is overruled. [&8S 
6413, Cancellation of Routing—Tennessee, A. & G. Ry. Co. with Southern 
Ry. (System), .... I. C. C. , 5-2-57, Div. 2. 


17.4 Reception of Evidence 
17.45 Exceptions to Ruling 


17.45 Examiner merely sustained an objection against fruitless repe- 
titive questioning of a witness, whose prior answer clearly represented extent 
of his information. MC-104819, Sub 95, Colonial Refrigerated Transp., Inc. 
Ext.—Mass., .... M. C. C. , 4 22-57, Div. 1. 


1 8. Decisions 


18.0 Generally 
18.02 Related Proceedings in Single Report 
18.02 Disposition of both applications, after separate hearings by same 
joint-board member, in a single report, together with a recommended order, 
is a procedure primarily within discretion of hearing officer and is not con- 
trary to sec. 205 of Act. Issuance of a single report is not shown to have 


been prejudicial to any party. MC-108461, Sub 42, Whitfield Transp., Inc. 
Ext.—Alamogordo, N. Mex., .... M. C. C. , 4-16-57, Div. 1. 
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18.2 Initial or Recommended 
18.21 By Joint Board 


18.21 Although duly notified the member from Texas did not appear 
at the hearing and in accordance with provisions of sec. 205(b) of Act, this 
omission was considered as constituting a waiver on part of Texas. How- 
ever, that action did not affect duty and power of remaining board member 
from N. Mex. to consider matter and recommend appropriate order. MC- 
108461, Sub 42, Whitfield Transp., Inc. Ext.—Alamogordo, N. Mex., 

, 4-16-57, Div. 1. 


18.23 By Examiner 


18.23 Examiner’s recommendation on all issues is not required under 
Administrative Procedure Act, sec. 8(a) of which provides that on review of 
such officers’ decisions, the agency shall have all powers it would have in 
making the initial decision. MC-F-5788, Hyman Transp. Co.—Pur.—Clark 
Brelsford, 4-19-57, Div. 4. 


18.3 Exceptions 


18.33 Replies 


18.33 To extent defendants’ argument in reply to exceptions refers to 
50,000-lb. rate on some of considered commodities from one point to another 
as being depressed, it is improper, since there is no evidence of record to 
establish depressed nature of that rate. Motion to strike is sustained. 
No. 31926, Chamber of Commerce of Fargo, N. Dak. v. Ahnapee & W. 
Mile Sake 000+ Se Ge Gh , 4-24-57, Div. 3. 


18.33 Testimony and exhibits, offered as part of reply to exceptions, 
make reference to additional tank-car loads moved since period complained 
of, rates charged, descriptions and values of commodity shipped. This 
constitutes new evidence offered after close of record, contrary to sec. 1.86 
of General Rules of Practice. Motion to strike is granted. No. 31658, 
Schenley Distillers, Inc. v. Cincinnati, N. O. & T. P. Ry. Co., .... I. C. C. 

, 4-24-57, Div. 3. 


18.35 Defective 


18.35 Although failure to comply with rules of practice is not con- 
doned, issues are clear; and in circumstances, motion to strike exceptions 
because they do not conform to rule requiring that record references be 
given and specific exceptions made is overruled. MC-38551, Sub 10, Ramus 
Trucking Line, Inc. Ext.—Ohio, .... M. C. C. , 4-29-57, Div. 1. 


18.5 Reconsideration 
18.58 Hearings Following Order of 


18.58 Upon further hearing set to determine amount of reparation 
due complainant under findings in 280 I. C. C. 435, proceeding dismissed for 
lack of prosecution. No. 29928, Grafton Coal Co. v. Baltimore & O. R. Co., 
5-2-57, Div. 2. 


18.6 Relief from Decisions 
18.65 Supplementation 


18.65 In exceptions, applicant requested permission to present addi- 
tional evidence, but evidence to be adduced is not further described and no 
explanation is given why such evidence was not previously adduced. Request 
denied. MC-115030, Sub 2, W. R. Chester Ext.—Bethany, Mo., .... M. C. C. 

, 5-7-57, Div. 1. 
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2. FRANCHISES 
20. Generally 


20.1 When Interstate Franchise Required 
20.12 Exempt Operations 


20.12 Since joint-line service has consisted principally of movement 
of L.T.L. shipments, fish, nuts, and rice, exempt commodities under partial 
exemption of sec. 203(b)(6) of Act, would be transported in same vehicle 
at same time with other commodities not within exemption, and authority 
also would be required for movement of former. MOC-107107, Sub 71, Alter- 
man Transport Lines, Inc. Ext.—Food Products, .... M. C. C. , 4-30-57, 
Div. 1. 


20.2 Administrative Policies 
20.20 Generally 


20.20 Issuance of certificate to applicant conditioned upon prior ap- 
proval of common control of applicant and two other carriers, under sec. 
5(2) of Act. MC-116038, Sub 1, Northern Motor Carriers, Inc. Com. Car. 
App., 4-29-57, Div. 1. 


20.21 Existence of Highway 


20.21 Two segments, which represent over two thirds of the distance, 
have already been financed and are either completed or under construction, 
but their value depends greatly on completion of third segment. All are 
part of same overall plan. It would be unrealistic to conclude that there is 
serious doubt as to future construction of such vital connecting link and 
practical view requires grant over entire highway on assumption that all 
three segments will be completed in reasonably foreseeable future. MC-1510, 
Sub 55, Southwestern Greyhound Lines, Inc. Ext.—Houston-Port Arthur, 
Tams, .... £. C. S. , 4-15-57, Div. 1. 


20.22 Limited Term Certificates & Permits 


20.22 Proceeding reopened for reconsideration because of inadvertent 
omission of a condition limiting term of permit granted herein to a period 
expiring five years from effective date thereof for reasons explained in 
64 M. C. C. 299. MC-89778, Sub 68, Baggett Transp. Co. Ext.—Energy, IIl., 
4-22-57, Div. 1. 


21. Nature & Extent of Operations 
21.0 Generally 


21.02 Duplication 


21.02 Authority granted to extent it may duplicate authority now held 
by applicant is not to be construed as conferring more than one operating 
—_ MC-95084, Sub 31, Hove Truck Line, Ext.—Iowa-Mo., . . M. C. 

, 4-19-57, Div. 1. 


21.1 Type of Operation 
21.11 Common Carrier 


21.11 Furnishing of advertising to shipper without appropriate tariff 
provision and without providing for any other shipper to avail itself of such 
service is obviously in violation of its duty as a common carrier. MC-6964, 
ry) 4, Mid-West Motor Service Co., Inc. Ext.—Iowa, .... M. C. C. ...., 

-12-57, Div. 1. 
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21.2 Dual Operations 


21.21 Public & Private 


21.21 Vendee’s private operations have been in existence for some 
time and, so far as they concern transportation, do not involve Miss. They 
are and readily can be maintained separately and present no real issue which 
would be a bar to approval herein. MC-F-6288, W. H. Wooten & J. H. 
Parker—Pur. (Por.)—L. L. Majure & Mrs. J. M. Majure, .... M.C.C....., 
4-25-57, Div. 4. 


21.22 Common & Contract 


21.22 Application of sec. 210 of Act is not dependent upon commonly- 
controlled carriers being authorized to transport same property. Nor are 
past grants of authority to applicant and its affiliated carriers controlling 
of dual operation issue in this proceeding. Sec. 210 requires a finding that 
each new grant of authority involving dual operations will not result in a 
situation inconsistent with public interest and National Transportation Policy. 


Here there is, as there should be in every such proceeding, a full dis- 
closure of interlocking relationships of applicant and its affiliated carriers; 
and decision must be based thereon. 


With established common control over common and contract carriers 
operating or proposing to operate in same territory, there is no question as 
to applicability of sec. 210. Even if territory involved were not the same 
and even if sec. 210 were not in Act, any proposal by a carrier or affiliated 
carriers to serve same shipper as both a common and contract carrier should 
be carefully scrutinized and disapproved until undesirable practices at 
which sec. 210 is aimed are negatived. However, neither prohibition in 
sec. 210 against dual operations nor principles upon which it is based are 
absolute and inflexible. Such operations may be authorized, where in par- 
ticular circumstances good cause is shown therefor. Here, applicant’s service 
has not changed materially since dual operations were approved and no other 
motor service is available. Approved. MC-49868, Sub 74, Complete Auto 
Transit, Inc. Ext.—Willow Run, Mich., .... M. C. C. ...., 4-29-57, Com- 
mission. 


21.22 Objection to dual operations applies to operations within same 
territory, not necessarily between same points, to extent that they present 
an opportunity for discriminatory practices. Sec. 210 of Act. 56 M. C. C. 
247. Here situation would be particularly objectionable, because vendee 
and two carriers under his control serve the identical industry. Situation 
should be promptly corrected by vendee by appropriate divestiture of one 
carrier. Compare 56 M. C. C. 6. MOC-F-6515, Thos. Woodworth, Sr.—Pur. 
—T. E. Griffin, .... M. C. C. ...., 5-7-57, Div. 4. 


21.5 Points Authorized 
21.54 Specified Plants 


21.54 Commission is reluctant in this type of operation, lumber over 
irregular routes, to limit common carrier service to plant site or mill site 
origins, unless public interest so requires by compelling circumstances not 
here present. Moreover, flexibility as to future transportation warrants 
grant from two counties. MC-115931, Babcock & Lee Transport, Inc. Com. 
Car. App., 4-30-57, Div. 1. 


21.54 Commission is reluctant to limit common carrier service to 
plant site origins unless public interest so requires by compelling circum- 
stances not here present. Fear that a diversion of traffic may occur is not 
sufficient basis for imposition of such limitation. 68 M. C. C. 245. MC- 
110525, Sub 310, Chemical Tank Lines, Inc. Ext.—Wayne County, Mich., 

. me ©. G. ..ccy SRO, Be A. 
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21.54 As a general proposition, restrictions of common-carrier 
authority to a plant site are not favored, but here such a limitation provides 
only substantial method for identifying location, where service is needed, 
without granting territorial authority in excess of that for which need has 
been —- MC-649382, Sub 215, Rogers Cartage Co. Ext.—Ind., 
4-15-57, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 Existence of a commercial zone about a particular point is an 
economic fact, and statutory partial exemption from regulation is indepen- 
dent of any question of need for exempted transportation or of resultant 
authority of line-haul carriers authorized to serve the municipality proper, 
to serve expanded area as part of their terminal areas. Partial exemption 
provided by sec. 203(b)(8) may be removed at any time, as to any particu- 
lar municipality, upon finding that application of all provisions of part II 
of Act is necessary to carry out National Transportation Policy. See 61 
M. C. C. 489. Ex Parte M-87, Commercial Zones & Terminal Areas (Mem- 
phis, Tenn. Commercial Zone), .... M. C. C. ...., 4-15-57, Div. 1. 


21.57 Commercial Zone—Formula 


21.57 Shipper’s plant is located on outskirts of Lynchburg, Va. 
Authority to serve Lynchburg includes right to serve points within four miles 
thereof. See 54 M. C. C. 21 and 46 M. C. C. 665. MO-116229, Sub 1, J. M. 
Shrader Com. Car. App., 4-19-57, Div. 1. 


21.58 Commercial Zones—<Application 


21.68 Authority granted to originate traffic at St. Louis, includes right 
to originate traffic at any point in St. Louis, Mo. & East St. Louis, Ill. 
commercial zone, as defined by Commission. MC-110088, Sub 41, Kampo 
Transit, Inc. Ext.—Acids & Chemicals, 5-6-57, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Comparatively small enlargement of present Memphis, Tenn. 
zone limits to include industrial complex just north of present zone limits 
is justified, particularly so when population, geographical location of ex- 
tended area and trade practices common to area within present and pro- 
posed commercial zone areas are considered. Ex Parte MC-37, Commercial 
Zones & Terminal Areas (Memphis, Tenn. Commercial Zone), 4-15-57, 
Div. 1. 


21.7 Service Authorized 


21.77 Auxiliary & Supplemental Rail Service 

21.77 Grant restricted so that service will be limited to that which is 
auxiliary to, or supplemental of rail service, which means that motor trans- 
portation is to be utilized in handling of rail traffic at rail rates and on 
rail bills of lading. In addition to imposition of normal conditions for cases 
of this type, Commission will retain jurisdiction to impose in future whatever 
restrictions or conditions are found necessary to insure that applicant’s 
service in transportation of property shall be auxiliary to, or supplemental 
of train service of the railroad. MC-63562, Sub 28, Northern Pacific Trans- 
port Co., Ext.—Property between Fargo, N. Dak. & Marion, N. Dak., .... 
MB. ©. C. . 2c, &iS-6t, De. ti. 


21.8 Conversion of Operation 
21.88 Registered to Certificated 


21.83 Applicant has shown need for transportation of cement in 
multiple-state operations, which it cannot undertake and still render its 
present service to the public under its registered state certificate. In addi- 
tion, it has shown that continuance of its present interstate operations is 
required by public convenience and necessity. Grant does not violate 
doctrine in 53 M. C. C. 672. MC-98707, Sub 2, Miles Motor Transport System 
Com. Car. App., .... M. C. C. ...., 4-15-57, Div. 1. 
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22. Commodity Authority 


22.0 Generally 
22.08 Proof of Special Commodity Class 


22.08 While no one excepted to recommended grant of authority to 
transport lady fingers from one point, applicant should be authorized to 
transport fresh bakery products as a class, rather than one particular 
product. MC-114105, Sub 4, J. N. Heverin Ext.—Hoboken, N. J., 4-10-57, 
Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Anhydrous ammonia produced from natural gas may be trans- 
ported under petroleum products authority. MC-113861, Sub 9, W. H. 
Wooten & J. H. Parker Ext.—Anhydrous Ammonia from Memphis, Tenn., 

« B.C. CG. 12s cy SOO-O7, Dev. I. 


22.52 Term ‘petroleum products,’ as construed by Commission, in- 
cludes such wax as is derived from petroleum. See 61 M. C. C. 209, 294, 296. 
MC-531, Sub 59, Younger Bros., Inc. Ext.—Liquid Wax, .... M. C.C....., 
5-1-57, Div. 1. 


22.54 Industrial Chemicals & Acids 


22.54 It has not been shown that liquid dairy wax produced at petro- 
leum refineries is a liquid chemical within definition approved in Maxwell 
case, 63 M. C. C. 677. MOC-531, Sub 59, Younger Bros., Inc. Ext.—Liquid 
Uy sce Bee Me Ge csc cg Ret, OO. Be 


23. Qualification of Applicant & Providence of Operation 
23.1 Financial Condition 


23.10 Proof, Requisite 


23.10 While applicants’ current liabilities exceed current assets by 
several thousand dollars, their net worth as of June 30, 1956, was $81,269, 
and substantial assets of one of the applicants is available to the partner- 
ship; and there is no indication that they have failed to meet any of their 
Obligations. Found fit and able, financially and otherwise, properly to per- 
form proposed operation. MC-113861, Sub 9, W. H. Wooten & J. H. Parker 
Ext.—Anhydrous Ammonia from Memphis, Tenn., .... M. C. C. 
4-30-57, Div. 1. 


ees 


23.4 Relations with Other Carriers 
23.40 Generally 


23.40 All future applications filed by these carriers should fully dis- 
close applicant’s affiliation with other carriers. and it is duty of applicant 
in each proceeding to make sure that a finding on dual operations issue is 
obtained. MC-49368, Sub 74, Complete Auto Transit, Inc. Ext.—Willow 
Run, Mich., .... M. C. C. ...., 4-29-57, Commission. 


23.8 Utilization of Authority 
23.80 Generally 


23.80 Applicant has no present intention of projecting service to a 
substantial portion of territories covered by its application. It is obviously 
applicant’s intention to obtain tonnage from shippers at large centers of 
population. Denied. FF-38, Sub 4, ABC Freight Forwarding Corp. Ext.— 
Nationwide, .... I. C. C. ...., 4-29-57, Div. 4. 
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24. Need for Proposed Operation 
24.0 Generally 


24.01 Requisite Proof 


24.01 Inasmuch as it is contemplated that these commodities will 
move in same vehicle with nonexempt commodities, evidence relating to 
need for service was properly considered in recommended report. MC- 
107107, Sub 76, Alterman Transport Lines, Inc. Ext.—Foods & Beverages, 

cee Bee Gh Uc és cy SOT, ET. b 


24.01 Where supporting shippers require service to an off-rail point 
or in L.C.L. quantities, there is an inherent advantage in having motor- 
carrier service available. MOC-110270, Sub 5, Beverage Transport, Inc. Ext. 
—N. Y. Counties, 4-23-57, Div. 1. 

24.01 It was brought out at hearing that several motor carriers have 
authority to serve shipper by interlining traffic, but there is no evidence 
that they are willing and able to do so. Granted. MOC-36473, Sub 60, 
Central Truck Lines, Inc., Ext.—Paper Products, .... M.C.C. ...., 4-19-57, 
Div. 1 (embraced in MC-2900, Sub 78). 


24.01 To say that an application should be viewed liberally because 
applicant has chosen not to affiliate with any van-line organizations is to 
urge one treatment for independents and another for organization members. 
Clearly no such special treatment can be justified under present statutory 
requirements. MC-23445, Sub 3, Community & Johnson Corp. Ext.—Non- 
Radial Authority, .... M.C. C. ...., 4-22-57, Commission. 


24.01 Applicant has expressed unwillingness to render certain service 
unless it is also authorized to serve the most important point on proposed 
route and evidence is not convincing that there is real need for service from 
that point. Burden of proof is upon applicant to show its fitness, willingness, 
and ability to conduct portion of proposed service for which need has been 
shown. In circumstances, application must be denied in its entirety. 
MC-58923, Sub 23, Georgia Highway Exp., Inc. Ext.—Knoxville, Tenn., 
4-22-57, Div. 1. 

24.01 Technically, control of routing is vested in consignees. How- 
ever, supporting shippers have a definite interest in obtaining prompt and 
dependable service for their shipments, and their testimony will be consid- 
ered in that light. See 67 M. C. C. 735. MC-504, Sub 23, Louis Patz Ext.— 
Granite & Marble, 4-16-57, Div. 1. 

24.01 Difficulty encountered in obtaining testimony of prospective 
passengers in cases of this type is recognized; nevertheless, burden of proof 
is upon applicant to show that proposed service is responsive to public need 
and that such need cannot be met by existing carriers. MC-84112, Sub 1, 
Ss. & S. Bus Service, Inc. Ext.—Charter Service, 4-22-57, Div. 1. 


24.01 Fact that only one shipper supports application does not mean 
that it lacks public support. As part of shipping public, this shipper is 
entitled to reasonably adequate common carrier service necessary to meet 
its demands and needs of its customers. Compare 46 M. C. C. 599 and 
62 M. C. C. 35. MC-116229, J. M. Shrader Com. Car. App., .... M. C. C. 
ocees 4-10-67, Div. 1. 

24.01 Certificate of public convenience and necessity may be issued 
only where evidence establishes that applicant is fit and able, and that public 
need for proposed service exists which need cannot be reasonably met by 
existing carriers. Burden of proof rests with applicant. MC-115948, Rudy 
Tupa Com. Car. App., 4-16-57, Div. 1. 

To Same Effect: 


MC-58885, Sub 15, Atlanta Motor Lines, Inc. Ext.—Ocoee, Tenn., .... 
M. C. C. ...., 5-6-57, Div. 4 (embraced in MC-F-6299). 

MC-59117, Sub 7, Vincent Elliott Ext.—Northeast Okla. Points, 
M. C. C. ...., 4-22-67, Div. 1. 
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MC-1155388, Sub 2, Rose & I. L. Hearsh Ext.—San Diego, Calif., 4-15-57, 
Div. 1. 


MC-55896, ~~. 4, Ray Williams Freight Lines, Inc. Ext.—Chicago 
Heights, ie > Me he , 4-30-57, Div. 1. 


24.01 In absence of a more specific and convincing showing as to 
inadequacy of service provided by existing carriers, it cannot be found that 
present or future public convenience and necessity require proposed service. 
MC-108461, Sub 42, Whitfield Transp., Inc. Ext.—Alamogordo, N. Mex., 

6 , 4-16-57, Div. 1. 


24.01 Shipper admittedly has no complaint with service it is receiving. 
Denied. MC-55896, Sub 4, Ray Williams Freight Lines, Inc. Ext.—Chicago 
Heights, Ill., .... M. C. C. , 4-30-57, Div. 1. 


24.08 Contract Carriage 


24.03 Applicant proposes to serve only one shipper, is familiar with 
operation and its specialized requirements and can conform thereto and 
provide a personalized service responsive to shipper’s needs. Permit granted. 
MC-155862, Sub 1, A. J. Fero, Jr., Cont. Car. App., 4-10-57, Div. 1. 


24.03 Applicant proposes to provide a specialized service for sole sup- 
porting shipper under contract. It is clear that proposed operation consti- 
tutes contract carriage. MC-115878, Harold Waggoner Cont. Car. App., 
7 M. C. C. , 4-30-57, Div. 1. 


24.06 Registered Truck Operation 


24.06 Past continued performance of lawful transportation under 
proviso is itself evidence of public need for continuance thereof. Compare 
45 M. C. C. 717. MC-F-5995, G. F. Alger Co.—COontrol & Merger—Ports- 
mouth Truck Lines Co., 4-17-57, Div. 4. 


24.06 In 53 M. C. C. 672, practice of granting certificates to carriers 
authorizing operations in interstate or foreign commerce, identical with those 
which could be conducted under permissible registrations, were considered 
and application therein was denied for reason that there were certain un- 
desirable results and no apparent benefits which would accrue directly or 
indirectly to public from grant in such instances. However, this does not 
mean that certificate should not be granted where service in addition to 
that performed under second proviso is needed by public. In instant pro- 
ceeding, if certificate were granted, it would include incidental right under 
sec. 208(c) of Act to transport chartered parties to any place, and in order 
to justify grant applicant must show need for the additional charter service. 
Compare 61 M. C. C. 581. Denied. MOC-115080, Sub 2, W. R. Chester Ext. 
—Bethany, Mo., .... M. C. C. , 5-7-57, Div. 1. 


24.06 Since N. J. does not issue certificates of public convenience and 
necessity for intrastate operations, N. J. carriers cannot operate under second 
ae of sec. 206 of Act. MC-115978, Walter Marshall Com. Car. App., 

a , 4-16-57, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 No traffic will be diverted from existing public carriers, as traffic 
is now moving in private carriage and will continue so to move if authority 
sought is not granted. Permit granted. MC-155862, Sub 1, A. J. Fero, Jr., 
Cont. Car. App., 4-10-57, Div. 1. 


24.09 Since no other for-hire motor carrier is furnishing the service, 
denying application would leave shipper no alternative other than providing 
its own private motor carriage. This it should not be erevey to do. 
MC-116229, J. M. Shrader Com. Car. App., .... M. C. C. », 4-10-57, 
Div. 1. 
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24.1 Patron Need 
24.10 Requisite Proof 


24.10 Burden of proof is upon applicant to establish by competent and 
substantial evidence that there is real need for service proposed. MC-8681, 
Sub 42, Western Auto Transports, Inc. Ext.—Trailers from Denver, Colo., 
4-12-57, Div. 1. 


24.10 It is of significance that, while applicant seeks to extena its 
operations to two government installations, no representative of either in- 
stallation supported these applications, although the uncontroverted evidence 
indicates that officials of those installations route certain government traffic 
originating at or destined to those points. MO-108461, Sub 42, Whitfield 
Transp., Inc. Ext.—Alamogordo, N. Mex., .... M. C. C. , 4-16-57, Div. 1. 


24.11 Preference or Desire 


24.11 At best, evidence shows a preference for applicant’s service, 
which, alone, is insufficient to support grant of authority sought. MC-1146382, 
Sub 8, Apple Lines, Inc. Ext.—Petroleum Products, 4-4-57, Div. 1. 

24.11 Mere preference of a shipper for service of a particular carrier 
is not proper basis for granting authority for institution of a new competi- 


tive service. MO-116027, N. Kirchner & Sons Com. Car. App., 4-15-57, 
Div. 1. 


24.18 Use of Existing Carriers 


24.13 Although shipper claims that use of existing carriers in the 
past has resulted in delayed and otherwise unsatisfactory service, there is 
no evidence as to carriers used or proof as to transit time or other inade- 
quacies said to have been experienced. Consequently, there is no valid 
basis for conclusion that existing motor common carrier service is either 
materially inadequate or unsatisfactory for its reasonable transportation 


requirements. MC-114632, Sub 8, Apple Lines, Inc. Ext.—Petroleum 
Products, 4-4-57, Div. 1. 


24.13 Until such time as supporters of instant application have tried 
existing services and found them unsatisfactory or inadequate, neither they 
nor Commission reasonably can find such services inadequate or that need 
exists in whole or in part for proposed operation. Denied. MC-105782, 
Sub 8, W. W. Hughes Ext.—Frozen Foods, .... M. C. C. ...., 4-16-57, 
Div. 1. 

To Same Effect: 


MC-589238, Sub 23, Georgia Highway Exp., Inc. Ext.—Knoxville, Tenn., 
4-22-57, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Establishment of new terminal at Minneapolis would place op- 
posing carrier in a better position to meet shipper’s demands for equipment 
and drivers on short notice than it would applicant, which has no terminal 
in the area. Denied. MC-52657, Sub 474, Arco Auto Carriers, Inc. Ext.— 
Minneapolis, Minn., .... M. C. C. , 5-6-57, Commission. 

24.14 Opposing carriers operate over a wide area, but the most proxi- 
mate of their terminals to shipper’s plant is over 200 miles to the south, 
which is too distant to adequately provide type of service required. Despite 
willingness to assign vehicles to shipper’s plant, it is not convincing that from 
their present bases of operations they could consistently and practicably 
perform expeditious service shipper needs. Granted. MC-116038, Sub 1, 
Northern Motor Carriers, Inc. Com. Car. App., 4-29-57, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Grant should result in rendition of motor-carrier service which 
will encourage shippers’ growth possibilities and increase applicant’s ability 
to meet completely their transportation needs to these destination states. 
Te Sub 95, Colonial Refrigerated Transp., Inc. Ext.—Mass . 

, 4-22- 87, Div. 1. 


“9 
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24.18 Patronage of Temporary Operation 


24.18 Applicant has been able to provide type of equipment shipper 
requires whenever requested and resulting service, including that under 
temporary authority, has been completely satisfactory. Granted. MC- 
110525, Sub 310, Chemical Tank Lines, Inc. Ext.—Wayne County, Mich., 

» a. S. S. ..ccy wt, Ber. 2 


24.18 Applicant is now handling shipper’s requirements under tem- 
porary authority and its service has proved highly satisfactory. Granted. 
MC-49368, Sub 74, Complete Auto Transit, Inc. Ext.—Willow Run, Mich., 

. M. C. C. ...., 4-29-57, Commission. 


24.2 Traffic Available 
24.24 Contingently or Speculatively 


24.24 Evidence presented is general and highly speculative in char- 
acter and affords no basis for finding that extension as proposed would be 
consistent with public interest and National Transportation Policy. FF-38, 
Sub 4, ABC Freight Forwarding Corp. Ext.—Nationwide, .... 1I.C.C. ...., 
4-29-57, Div. 4. 


24.24 Shipper declarations of hopes and aspirations do not constitute 
a basis upon which to base grant of authority. MC-8681, Sub 42, Western 
Auto Transport, Inc. Ext.—Trailers from Denver, Coio., 4-12-57, Div. 1. 


24.25 New or Increased Traffic 


24.25 In consideration of extensive territory involved, probability of a 
substantial increase by supporting shipper in use of motor common carrier 
service, and in view of acquiescence by the only motor carrier now holding 
authority to perform service for which need has been shown. Granted. 
MC-52657, Sub 480, Arco Auto Carriers, Inc. Ext.—Churubusco, Ind., .... 
M. C. C. ...., 5-6-57, Commission (embraced in Sub 474). 


24.4 Adequacy of Facilities 
24.42 Motor Truck Equipment 


24.42 Existing carriers added equipment to meet shipper’s needs 
which have not fully materialized as expected. Concluded that they can 
adequately handle transportation requirements. MC-42537, Sub 16, Cassens 
Transport Co. Ext.—Three States, 4-23-57, Commission. 


24.46 Special Truck Equipment 


24.46 Neither of opposing carriers has authority which would permit 
use of special equipment, such as winch-equipped trailers that are required 
to unload shipments of cable at job-site destinations. Applicant operates 
special equipment of this type and is experienced in handling shipments of 
cable and scrap materials. MC-57927, Sub 4, R. J. Gooley Ext.—wN. Y. 
Commies, .... B.C. C. ..<.09 Skeet, Bee. i. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 In respect of certain movements, it is clear that shipments are 
made only in cases of an emergency nature and are not of sufficient regu- 
larity to warrant granting of any authority. MC-98707, Sub 2, Miles Motor 
Transport System Com. Car. App., .... M. C. C. ...., 4-15-57, Div. 1. 


24.53 Railroad 


24.53 Approximately 50 percent of shipper’s agent-buyers are not 
located on rail sidings and C.L. movements are not always practicable. Need 
has been established for satisfactory for-hire motor service as proposed, as 
well as adequate rail service. MC-116229, Sub 1, J. M. Shrader Com. Car. 
App., 4-19-57, Div. 1. 
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24.57 Existence of Contract Carrier Service 


24.57 A contract carrier, which has served a shipper for some time 
under a contract still in effect and which stands to lose some of the traffic 
which it has enjoyed, has a more real and substantial interest as a protestant 
than a carrier which merely hopes to negotiate a contract with a possibly 
unwilling shipper and thereby obtain additional traffic. See 67 M. C. C. 486 
and 67 M. C. C. 575. MC-30878, Sub 42, Associated Transports, Inc. Ext.— 
Kansas City, Mo., .... M. C. C. , 4-22-57, Commission. 


24.57 Despite existence of contract carriage, a shipper is, in a proper 
case, also entitled to common carrier service. Compare 64 M. C. C. 5. 
MC-114105, Sub 4, J. N. Heverin Ext.—Hoboken, N. J., 4-10-57, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Motor service is available, but public has not been provided with 
service needed in this area. Shipper’s ————— are based on service 
delays. MC-115978, Walter Marshall Com. Car. App., .... M. C. C. 
4-16-57, Div. 1. 


24.62 Animals & Products 


24.62 Opposing carrier is willing to exchange trailers with applicant. 
Since this type of interchange can be effected rapidly, interline service of 
applicant with opposing carrier will be adequate. MO-20992, Sub 4, Wm. 
Dotseth Ext.—Agricultural Implements, 4-22-57, Div. 1. 


24.63 Mine Products 


24.63 Transit time, excessive handling required, and limited ability 
to deliver to job-site locations, when rail service is used, appears to have 
limited shippers’ potential markets in certain states. Granted. MC-504, 
Sub 28, Louis Patz Ext.—Granite & Marble, 4-16-57, Div. 1. 


24.66 Industrial Manufactures 


24.66 Some customers are either not located on rail sidings or desire 
overnight service on orders placed on a day-to-day basis for immediate 
delivery; as a result rail service has not been found suitable in many in- 
stances; on reconsideration. MC-61628, Sub 18, Benton Rapid Exp. Ext.— 
Yulee, Fla., .... M. C. C. ...., 4-19-57, Div. 1 (embraced in MC-2900, 
Sub 78). 


24.69 Miscellaneous Manufactures 


24.69 While shipper’s traffic would require some interlining even 
under proposed service, grant which would enable applicant to serve origin 
directly would reduce number of handlings required, and would decrease 
likelihood of damaging shipper’s fragile commodities. Granted. MC-38551, 
Sub 10, Ramus Trucking Line, Inc. Ext.—Ohio, .... M. C. C. , 4-29-57, 
Div. 1. 


24.8 Particular Type of Freight Service 
24.82 Supplemental 


24.82 Shipper only intends to supplement rail service with applicant’s 
proposed service in those cases where rail service does not meet require- 
ments. Granted. MC-92983, Sub 169, Eldon Miller, Inc. Ext. 

Bis csee Ee GG. , 4-10-57, Div. 1. 
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25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Proposed alternate route duplicates to some extent two service 
routes and intersects a third service route. Resulting duplications and inter- 
sections of service routes preclude application of Commission’s so-called 
deviation order of June 28, 1955, which, among other things sets forth cer- 
tain rules and regulations concerning use of alternate routes by regular-route 
motor carriers without specific authority. MC-75820, Sub 75, Campbell 
Sixty-Six Exp., Inc. Ext.—Tulsa, Okla., .... M. C. C. , 4-30-57, Div. 1. 

25.00 Two of applicant’s routes between other points intersect appli- 
cant’s presently authorized routes between Dallas and New Orleans, as well 
as the proposed alternate route thereto. Accordingly, operation over pro- 
posed alternate route is not permissible under Commission’s so-called devia- 
tion order of June 28, 1955. See 67 M.C. C. 43. MO-1124, Sub 129, Herrin 
Transp. Co.—Alternate Route via Shreveport, La., 4-10-57, Div. 1. 


25.02 Nature & Extent 


25.02 It is not normal practice to authorize alternate routes which 
duplicate portions of service routes or intersect service routes at points of 
authorized service. The situation is somewhat different here in that dupli- 
cations are restricted in such manner that their eliminations are not feasible. 
Accordingly, applicant shall be authorized to operate over proposed route 
restricted to transportation of traffic moving between the termini, or beyond. 
MO-75320, Sub 75, Campbell Sixty-Six Exp., Inc. Ext.—Tulsa, Okla., .... 
M. C. C. » 4-30-57, Div. 1. 

25.02 As proposed alternate route passes through authorized service 
points, authority granted will be divided into three segments. MC-1124, 


Sub 129, Herrin Transp. Co.—Alternate Route via Shreveport, La., 4-10-57, 
Div. 1. 


25.07 Requisite Proof 


25.07 In alternate route or gateway applications, essential facts to be 
determined in absence of public witnesses are: (1) whether an applicant is 
actually engaged in transportation of traffic, in substantial volume, between 
points involved and, in so operating, is effectively and efficiently competing 
with existing carriers; and (2) whether grant of authority sought would 
enable applicant to institute a new service or a service so different from 
that presently provided as to materially improve applicant’s competitive 
position to detriment of existing carriers. When these tests are affirma- 
tively met, grant of authority sought may be justified solely upon proof that 
proposed operation, although primarily of benefit to applicant, indirectly 
benefits public through medium of more efficient service. 

Where proposed operation would allow a new service, or would provide 
applicant with a substantial competitive advantage not previously enjoyed, 
it is incumbent upon applicant to prove public convenience and necessity. 
MC-92215, Sub 5, Boston & Rockland Transp. Co. Ext.—Rockland-Calais, 
Maine, .... M. C. C. , 4-15-57, Div. 1. 

To Same Effect: 


MC-83539, Sub 21, C & H Transp. Co., i Ext.—Elimination of Texas 
Gateway, .... M. C. C. , 4-10-57, Div. 1. 


25.07 Three euncurcent tests must be met before alternate-route 
authority can be granted solely on showing of operating economy and effi- 
ciency. They are: (a) that applicant must presently operate between termini 
over a practical and feasible route; (b) that applicant must be in effective 
competition with present carriers operating between these termini by reason 
of handling a substantial amount of traffic; and (c) that authority sought 
will not result in such a change in competitive situation as to result in 
institution of a new service. MC-665, Sub 5, Missouri-Arkansas Transp. Co. 
Ext.—aAlternate Route, Ark.-Okla., 4-22-57, Div. 1. 





JUNE, 1957 





To Same Effect: 


MC-58885, Sub 15, Atlanta Motor Lines, Inc. Ext.—Ocoee, Tenn., .... 
M. C. C. , 5-6-57, Div. 4 (embraced in MC-F-6299). 


MC-15787, Sub 8, Atlantic Coast Freight Lines, Inc. Ext.—Alternate 
Route, Penna., .... M. C. C. , 4-12-57, Div. 1. 


ca Sub 75, Campbell Sixty-Six Exp., Inc. Ext.—Tulsa, Okla., 
: , 4-30-57, Div. 1. 


MC-59583, Sab 69, Mason & Dixon Lines, Inc. Ext.—Alternate Route, 
Vaw. « M. C. C. , 4-30-57, Div. 1. 


MC-52947, Sub 24, Pinson Transfer Co., Inc. Ext.—Oincinnati, Ohio, 
. am Ww Ss. , 5-7-57, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 


Campbell _ Exp., Inc., MC-75320, Ext. Sub 75, Tulsa, Okla., .... 
M. C. C. 4-30-57 


Central Truck aii Inc., MC-36473, Ext. Sub 56, Fla. Points, .... M.C.C. 
, 4-19-57 (embraced in MC-2900, Sub 78). 


Herrin Transp. Co., MC-1124, Ext. Sub 129, Alternate Route via Shreveport, 
La., 4-10-57. 


Missouri-Arkansas Transp. Co., MC-665, Ext. Sub 51, Ark.-Okla., 4-22-57. 
25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1: 


Atlantic Coast Freight Lines, Inc., MC-15737, Ext. Sub 8, Penna., 
M. C. C. , 4-12-57. 

C & H Transp. Co., Inc., MC-83539, Ext. Sub 21, Elimination of Texas Gate- 
Tay, .... &.E. Cc. eee, 4-10-57. 


Mason & Dixon Lines, Inc., MC-59583, Ext. Sub 69, Va., .... M.C.C....., 
4-30-57. 


Pinson Transfer Co., , MC-52947, Ext. Sub 24, Cincinnati, Ohio, .... 
M. C. C. 


eens 


bate — Inc., MC-108461, Ext. Sub 43, Alamogordo, N. Mex., .. 
» ee » 4- 16- 57 (embraced in Sub 42). 


25.3 Improved Operations 
25.36 Elimination of Gateways 


25.36 Although saving in time and increased efficiency in operation 
would primarily benefit applicant, resulting operating economies would in- 
directly benefit public by offering more expeditious and economical trans- 
portation service. Elimination of gateway would not enable applicant to 
institute a substantially new or different service and should not affect opera- 
tions of existing carriers to any appreciable extent. MC-95084, Sub 81, 
Hove Truck Line, Ext.—Iowa-Mo., .... M. C. C. , 4-19-57, Div. 1. 


25.4 Improved or New Service 
25.41 Length of Route 


25.41 Mileage reductions of from 10 to 20 percent over direct routes 
between points in Ind. & Ill., on the one hand, and points in La., on the 
other, would be significant factor in enabling applicant to institute new and 
improved service. MC-83569., H Transp. Co., Inc. Ext.—Elimi- 
nation of Texas Gateway, .... M. C. C. , 4-10-57, Div. 1. 





I. C. C. PRACTITIONERS’ JOURNAL 





25.5 Effect Upon Competitive Position 
25.51 Present Competitive Ability 


25.51 Compared to the traffic of one opposing carrier, estimated at 
about 27 T.Ls., daily, applicant’s volume between considered points, approxi- 
mated at one T.L. a day, is not significant and clearly does not suggest 
effective competition. MC-15737, Sub 8, Atlantic Coast Freight Lines, Inc. 
Ext.—Alternate Route, Penna., .... M. C. C. ...., 4-12-57, Div. 1. 


25.51 Applicant handled 454,928 lbs. of freight to and from Danville, 
Va., during a representative four-week period, but only 115,000 lbs., con- 
sisting of T.L. traffic, was transported in its own vehicles, the balance, con- 
sisting of L.T.L. shipments, having been handled by a connecting carrier. 
Viewed in contrast with traffic volume of protestant, whose outbound and 
inbound freight, consisting of both T.L. and L.T.L. traffic at Danville during 
1953, amounted to 35,800,055 and 16,383,482 lbs., respectively, for all prac- 
tical purposes, applicant has not handled a volume of traffic substantial 
enough to constitute it an effective competitor for Danville traffic. MC-59583, 
Sub 69, Mason & Dixon Lines, Inc. Ext.—Alternate Route, Va., .... M. C. C. 
ocee, 4-30-57, Div. 1. 


25.51 One opposing carrier transports an estimated 14 to 23 T.Ls. 
daily between considered points as compared to applicant’s less than 0.5 T.L. 
a day. This does not represent effective competition, and proposed route, 
if granted, would afford applicant a substantial competitive benefit not pre- 
viously enjoyed. MC-52947, Sub 24, Pinson Transfer Co., Inc. Ext.— 
Cincinnati, Ohio, .... M. C. C. ...., 5-7-57, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.3 Relocation of Route 
26.32 Motor Carrier 


26.32 Applicant granted authority to perform operations it has per- 
formed in past without necessity for observing gateway requirements in 
connection with tacking of its separate authorities. This will promote 
economy of its operation and enable it to afford public more efficient service. 
MC-23445, Sub 3, Community & Johnson Corp. Ext.—Non-Radial Authority, 

. M. C. C. ...., 4-22-57, Commission. 


26.4 Promote Operating Economy 
26.43 Balance Traffic 


26.43 No doubt grant of authority herein would aid applicant in his 
attempt to balance his operations to and from Kansas City, but this is no 
valid basis for subjecting existing carriers to added competition of a new 
operation, especially when any traffic that he would obtain as result of such 
grant of authority would necessarily be at the expense of existing for-hire 
carriers. MC-59117, Sub 7, Vincent Elliott Ext.—Northeast Okla. Points, 
oo « 6 Me Ms Be sce ng SOE ee Be 


26.44 Household Goods Carriers 


26.44 It is household-goods-moving industry itself, not the Commis- 
sion, that has established close working arrangements between various car- 
riers and developed agency agreements that often tend toward balanced 
operations and increased efficiency. MC-23445, Sub 3, Community & Johnson 
Corp. Ext.—Non-Radial Authority, .... M.C.C. ...., 4-22-57, Commission. 


26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Inasmuch as applicant’s proposed service will be in lieu of an 
existing similar service, it does not appear that grant will have any appre- 
ciable adverse effect upon operations of existing rail and motor carriers. 
MC-107107, Sub 71, Alterman Transport Lines, Inc. Ext.—Food Products, 

- B.C. GC. .. 2, SBO-07, Tv. 1. 
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26.71 Rights of Existing Carriers 


26.71 Existing carriers, which have expended their time, money and 
efforts in establishing a service designed to meet needs of public, are entitled 
to all available traffic which they are in position to handle adequately and 
efficiently before a new carrier is permitted to enter field in direct competi- 
tion with them. MC-52657, Sub 474, Arco Auto Carriers, Inc. Ext.—Minne- 
apolis, Minn., .... M. C. C. , 5-6-57, Commission. 


26.71 Two of the opposing carriers should be accorded opportunity to 
demonstrate adequacy of service which they can provide from and to points 
which they are authorized to serve before a new carrier is allowed to enter 
the field. MC-531, Sub 59, Younger Bros., Inc. Ext.—Liquid Wax, 

, 5-1-57, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Quantity of traffic moving to or from considered points is not 
large and its loss to existing carriers, particularly one of them, would ap- 
parently seriously affect their other operations in this sparsely settled area. 
Denied. MC-110264, Sub 8, Albuquerque Phoenix Exp., Inc. Ext.—Alamo- 
gordo, N. Mex., .... M. C. C. , 4-12-57, Div. 1. 


26.74 Some diversion from eulating carriers may result, but such diver- 
sion is not sufficient to preclude grant where it has been established that 
existing services are not entirely adequate for shippers’ reasonable trans- 
portation requirements. MC-110988, Sub 41, Kampo Transit, Inc. Ext.— 
Acids & Chemicals, 5-6-57, Div. 1. 


26.76 Rail Carriers 


26.76 In view of shipper’s expressed intention to continue to use rail 
service to fullest extent practicable, grant will not have an adverse effect 
upon opposing rail carriers. MC-116229, Sub 1, J. M. Shrader Com. Car. 
App., 4-19-57, Div. 1. 


27. Disposition of Applications 
27.2 Motor Bus Operations 


27.21 Granted 
27.21 Applications for New or Extended Operations Granted by Div. 1, 
except as otherwise stated: 


Greyhound Corp., MC-1501, Ext. Sub 93, Beach Areas (Maine, Mass. & 
N. H.), 4-1-57, Div. 4 (embraced in MC-F-5822). 


Northern Pacific Transport Co., MC-84690, Ext. Sub 17, wen between 
Fargo, N. Dak. & Marion, N. Dak., .... M. C. C. , 4-18-57 (em- 
braced in MC-63562, Sub 23). 


Southwestern Greyhound Lines, Inc., MC-1510, Ext. Sub 55, Houston-Port 
Arthur, Texas, .... M. C. C. , 4-15-57. 


27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


Chester, W. R., MC-115030, Ext. Sub 2, Bethany, Mo., 
5-7-57. 
S. & S. Bus Service, Inc., MC-84112, Ext. Sub 1, Charter Service, 4-22-57. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, except as otherwise stated: 
Alger Co., G. F., MC-46737, Ext. Sub 23, Portsmouth, Ohio, 4-17-57, Div. 4 
(embraced in MC-F-5995). 
Alterman Transport Lines, Inc., MC-107107, Ext. Sub 71, Food Products, 
(ssa a » 4-30-57. 
Ext. Sub 76, Foods & Beverages, 
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27.31 Granted continued 

Arco Auto Carriers, Inc., MC-52657, Ext. Sub 480, Churubusco, Ind., 
nm. S. C. , 5-6-57, Commission (embraced in Sub 474). 

Babcock & Lee Transp., Inc., MC-115931, Com. Car. App., 4-30-57. 

Benton Rapid Exp., MC-61628, Ext. Sub 18, Yulee, Fia., .. M. C. C. 
“ 783. Prior report of 6-13-55 affirmed (embraced in MC- 2900, 
u 


Boston & Rockland Transp. Co., MC-92215, Ext. Sub 5, Rockland-Calais, 
Maine, .... M. C. C. a * 15-57. 

Central Truck Lines, Inc., MC- 36473, Ext. Sub 60, Paper Products, 

M. C. C. , 4-19-57 (embraced in MC-2900, Sub 78). 

Chancey Bros. Truck Line, MC-115514, Sub 2, Com. Car. App., 4-26-57. 
Prior report, 7-17-56. (MC-115923, Sub 2, Chancey Truck Line, Inc., 
Com. Car., App. is number and name now assigned to this proceeding). 

Chemical Tank Lines, Inc., MC-110525, Ext. Sub 310, Wayne County, Mich., 
ee | % , 4-12-57. 

Coastal Tank Lines, Inc., MC-102616, Ext. Sub 617, Delaware City, Del., 
er. Oe , 4-16-57 (embraced in MC-87514, Sub 10). 

Colonial Refrigerated Transp., MC-104819, Ext. Sub 95, Mass., .... M. C. C. 
‘ 4-22-57. 

Community & Johnson Corp., MC-23445, Ext. Sub 3, Non-Radial Authority, 

M. C. C. » 4-22-57, Commission. Prior report, 5-3-56, modi- 
fied. 


Davis & Randall, Inc., MC-56082, Ext. Sub 16, Malt Beverages from Newark, 
eee .M.C.C. , 4-16-57. 

Gooley, R. J., MC-57927, Ext. Sub 4, N. Y. Counties, 
4-15-57. 


Great Southern Trucking Co., MC-2900, Ext. Sub 78, Fernandina Beach, Fla., 
M. C. C. -57. 


Heverin, ‘J. N., MC-114105, Ext. Sub 4, Hoboken, N. J., 4-10-57. 
Hove Truck Line, MC-95084, Ext. Sub 31, Iowa-Mo., 
4-19-57. 
Kampo Transit, Inc., MC-110988, Ext. Sub 41, Acids & Chemicals, 5-6-57. 
Langer Transport Corp., MC-42261, Ext. Sub 33, Delaware City, Del., 
EN. c. C. , 4- 16- 57 (embraced in MC-87514, Sub 10). 
Leaman Transp. Core. MC-104347, Ext. Sub 116, Delaware City, Del., 
a. Cc. c. , 4- 16- 57 (embraced in MC- 87514, Sub 10). 
Machise, Dominic, Mc- 42343, Ext. Sub 5, Delaware City, Del., .... M. C. C. 
‘ , 4-16-57 (embraced in MC-87514, Sub 10). 
Marshall, Walter, MC-115978, Com. Car. App., .... M. C. C. 
Matlack, Inc., E. B., MC-107403, Ext. Sub 219, Delaware City, Del., 
M. C. C. , 4-16-57 (embraced in MC-87514, Sub 10). 
Mid-West Motor Service Co., Inc., MC-6964, Ext. Sub 4, Iowa, .... M. C. C. 
, 4-12-57. 
Miles Motor Transport System, MC-98707, Sub 2, Com. Car. App., 
x. ©. 6. ,» 4-15-57. 
Miller, Inc., Eldon, MC-92983, Ext. Sub 169, Champaign, Ill., .... M. C. C. 
.. +, 4-10-57. 
Mutrie Motor Transp., Inc., P. B., MC-31600, Ext. Sub 406, Delaware City, 
M. C. Cc. ...-, 4-16-57 (embraced in MC-87514, Sub 10). 
Northern Motor Carriers, Inc., MC-116038, Sub 1, Com. Car. App., 4-29-57. 
Northern Pacific Transport Co., MC-63562, Ext. Sub 23, Property between 
Fargo, N. Dak. & Marion, N. Dak., .... M. C. C. , 4-18-57. 


O’Boyle & Son, Inc., M. I., MC-106965, Ext. Sub 89, Delaware City, Del., 
4-16-57 (embraced in MC-87514, Sub 10). 
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27.81 Granted continued 

Patz, Louis, MC-504, Ext. Sub 23, Granite & Marble, 4-16-57. 

Prevan Petroleum Transp. Co., Inc., MC-103490, Ext. Sub 44, Delaware City, 
ls cee Me Oe Gs sacey OF 16-57 (embraced in MC- 87514, Sub 10). 


R. C. Motor Lénen, Inc., MC-75651, Ext. Sub 39, Yulee, Fla., 4-19-57 (em- 
braced in MC-2900, Sub 78). 


Ramus Trucking Line, Inc., MC-38551, Ext. Sub 10, Ohio, .... M. C. C. 
, 4-29-57. 
Ritter Trecking Co., Inc., H. R., MC-105733, Ext. Sub 18, Delaware City, 
_ ere * C. C. a aaa 4- 16-57 (embraced in MC-87514, Sub 10). 
Rogers Cartage Co., MC-64932, Ext. Sub 215, Ind., 4-15-57. 
Sayre, Chester, MC-45338, Ext. Sub 4, Maine, .... M. C. C. , 4-12-57. 
Prior report 68 M. C. C. 39 reversed. 
Shippers Dispatch, Inc., MC-72140, Ext. Sub 30, Akron, Ohio, .... M. C. C. 
; , 4-10-57. 
Shrader, J. M., MC-116229, Com. Car. App., .... M. C. C. » 4-10-57. 
Sub 1, Com. Car. App., 4-19-57. 
White Bros. Trucking Co., MC-65525, Ext. Sub 8, Minn., .... M.C.C....., 
4-10-57. 
Wooten, W. H., & J. H. Parker, MC-113861, Ext. Sub 9, Anhydrous Ammonia 
from Memphis, Ze. cace Ee & GD , 4-30-57. 
Wyoming Butane Gas Co., MC- 109141, Ext. Sub 20, Wibaux County, Mont., 
- M.C.C /_. 7-57. 
Younger Bros., Inc., MC- 531, Ext. Sub 59, Liquid Wax, 
5-1-57. 
27.32 Denied 
27.32 Applications oy Motor Common Carriers for New or Extended 
Operations Denied by Div. 1, except as otherwise stated: 
Albuquerque Phoenix Exp., Inc., MC-110264, Ext. Sub 8, Alamogordo, 
N. Mex, .... H.C. G. , 4-12-57. 
Apple Lines, Inc., MC-114632, Ext. Sub 8, Petroleum Products, 4-4-57. 
Arco Auto Carriers, Inc., MC-52657, Ext. Sub 474, Minneapolis, Minn. 
M. C. C. , 5-6-57, Commission, 
Associated Transports, Inc., MC-30378, Ext. Sub 42, Kansas City, Mo., ... 
a & . 4-22-57, Commission. Prior report, 11-17-55, affirmed. 
Atlanta Motor Lines, Inc., MC-58885, Ext. Sub 15, Ocoee, Tenn., 
mm. ka G , 5-6-57, Div. 4 (embraced in MC-F-6299). 
Cassens Transport Co., MC-42537, Ext. Sub 16, Three States, .... M. C. C. 
‘ , 4-23-57, Commission. Prior report, 6-29-56, reversed. 
Dotseth, Wm., MC-20992, Ext. Sub 4, Agricultural Implements, 4-22-57. 
Elliott, Vincent, MC-59117, Ext. Sub 7, Northeast Okla. Points, .... M. C. C. 
» 4-22-57. 
Georgia Highway Exp., Inc., MC-58923, Ext. Sub 23, Knoxville, Tenn., 
4-22-57. 
Hearsh, Rose & I. L., MC-115538, Ext. Sub 2, San Diego, Calif., 4-15-57. 
Hughes, W. W., MC-105782, Ext. Sub 3, Frozen Foods, .... M. C.C....., 
4-16-57. 
Kirchner & Sons, N., MC-116027, Com. Car. App., 4-15-57. 
Miller Motor Line of N. Car., Inc. (J. Archie Cannon, Trustee), MC-110698, 


Ext. Sub 73, Delaware City, Del., 4-16-57 (embraced in MC-87514, 
Sub 10). 


Tupa, Rudy, MC-115948, Com. Car. App., .... 


Western Auto Transports, Inc., MC-8681, Ext. Sub 42, Trailers from Denver, 
Colo., 4-12-57. 
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27.32 Denied continued 


Whitfield Transp., Inc., MC-108641, Ext. Sub 42, Alamogordo, N. Mex., 
M. C. C. , 4-16-57. 


Williams Freight Lines, Ins., Ray, MC-55896, Ext. Sub 4, Chicago Heights, 
Dis +20. ao oe , 4-30-57. 
27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1, except as otherwise stated: 


Baggett Transp. Co., MC-89778, Ext. Sub 68, Energy, Ill., 4-22-57. Prior 
report of 2-14-57 modified. 


Beverage Transport, Inc., MC-110270, Ext. Sub 5, N. Y. Counties, 4-23-57 


Capital Transport Co., Inc., MC-35751, Ext. Sub 2, Delaware City, Del., 
M. C. C. , 4-16- 57 (embraced in MC- 87514, Sub 10). 


eaatnee! Auto Transit, Inc., MC-49368, Ext. Sub 74, Willow Run, Mich., 
mm. oe 4-29- 57, Commission. 


Fero, ie. A: due MC-115863, Sub 1, Cont. Car. App., 4-10-57. 


Tuso, Jr., Nicholas, MC-87514, Ext. Sub 10, Delaware City, Del., 
mm. < &, , 4-15-57. 


Waggoner, Harold, MC-115873, Cont. Car. App., .... M. C. C. , 4-30-57. 


27.6 Forwarder Operations 


27.62 Denied 


27.62 Application by Forwarder for New or Extended Operations 
Denied by Div. 4 


ABC Freight Forwarding Corp., FF-38, Ext. Sub 4, Nationwide, .... I. C. C. 


29. Abandonment 


29.4 Economic Effect 
29.45 Employees 


29.45 Conditions in 257 I. C. C. 700 imposed. F. D. 19696, Lehigh 
Valley R. Co. Abandonment, 5-8-57, Div. 4. 


29.45 Same conditions for protection of applicant’s employees as were 
prescribed in 257 I. C. C. 700 imposed. F. D. 19521, Sacramento N. Ry. 
Abandonment, 4-26-57, Div. 4. 


To Same Effect: 
F. D. 19672, Arcade & A. R. Co. Abandonment, 4-18-57, Div. 4. 
F. D. 19638, Chicago, M., St. P. & P. R. Co. Abandonment, 4-18-57, 
Div. 4. 
29.5 Balance of Convenience 
29.50 Generally 


29.50 Evidence does not warrant requiring applicant to experience 
further operating losses to safeguard car company’s existing ratio of reve- 
nues and expenses. F. D. 19540, Colorado R., Inc. Abandonment, 4-24-57, 
Div. 4. 


se ee. ee ee ee 
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29.8 Conditions 
29.81 Sale to New Operator 


29.81 Certificate subject to condition that applicant shall sell the line 
or any portion thereof, including such tracks and other facilities as may be 
essential to continued operation of such line or portion thereof to any re- 
sponsible person, firm, or corporation offering, within 35 days from date of 
service of report and certificate herein, to purchase same for continued 
cperation, and willing to pay not less than fair net salvage value of property. 
F. D. 19540, Colorado R., Inc. Abandonment, 4-24-57, Div. 4. 

29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Arcade & A. R. Corp., F. D. 19672, 13.3 miles, 4-18-57. 
Chicago, M., St. P. & P. R. Co., F. D. 19638, 9.71 miles, 4-18-57. 
Colorado R., Inc., F. D. 19540, 22.54 miles, 4-24-57. 

Lakeland Ry. Co., Inc., F. D. 19705, 9.6 miles, 5-8-57. 

Lehigh Valley R. Co., F. D. 19696, 1.17 miles, 5-8-57. 
Sacramento N. Ry., F. D. 19521, 5.51 miles, 4-26-57. 


3. FINANCE 


31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 Commission jurisdiction does not extend to sale of stock by in- 
dividual stockholders to underwriters. F. D. 19729, Associated Truck 
Lines, Inc. Stock, 5-6-57, Div. 4. 


31.2 Non-Negotiable Obligations 
31.22 Conditional Sales 


31.22 Conditional sales contracts unaccompanied by promissory notes 
or other evidence of indebtedness are not securities within meaning of sec. 
214 of Act. MC-F-5822, Greyhound Corp.—Pur. (Por.)—Boston & Maine 
Transp. Co., 4-1-57, Div. 4. 


33. Purpose of Issue 
33.2 Additions & Betterments 
33.23 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction, or Betterment 
of Motor Truck Terminals Authorized by Div. 4: 


Associated Truck Lines, Inc. Stock, F. D. 19729, 5-6-57. 


33.5 Issues Incident to Unification 
383.51 Railroad 


33.51 Issue of Securities in Connection with Financing the Issue or 
Exchange of Stocks in Connection with a Merger Authorized by Div. 4: 


Gulf, C. & S. F. Ry. Co., et al. Merger, F. D. 19657, 5-3-57. 
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33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


33.70 Authority granted to issue common stock, pursuant to proposed 
incentive stock option plan, to be sold to officers and other key employees of 
applicant and its subsidiaries, proceeds to be used only for capital purposes. 
Condition prescribed. F. D. 19716, Greyhound Corp. Stock, 4-29-57, Div. 4. 

33.70 Authority granted to issue common stock, pursuant to provisions 
of restricted stock option plan agreement, to be sold to certain officers and 
key employees of the applicant and its affiliates at not less than 95 percent 
of fair market value of the stock on date of granting of the options, proceeds 


from sales to be used for capital purposes only. F. D. 19699, Ryder System, 
Inc. Stock, 4-18-57, Div. 4. 


33.9 Stock Dividends or Splits 
33.92 Motor Bus 


33.92 Issue of Capital Stock of Motor Bus Companies as Dividend or 
Stock Split Authorized by Div. 4: 


Carolina Coach Co. Stock, F. D. 19713, 4-25-57. 
35. Corporate Reorganization 


35.9 Consummation 
35.99 Allowances 


35.99 Maximum Allowances for Parties and Counsel Prescribed by 
Div. 4: 


Florida East Coast Ry. Co. Reorganization, F. D. 13170, 4-18-57. 
4. SERVICE & OPERATIONS 
49. Discrimination 


49.3 Wharfage 
49.30 Generally 


49.30 It is not important that neither owner nor lessee of the wharf 
participated in publication of wharfage charge. In such circumstances, 
carrier or carriers responsible for publication of the charges must protect 
them. 273 I. C. C. 619, 622. No. 31951, South Atlantic Traffic Bureau v. 
Seaboard Air Line R. Co., .... 1. C. C. ...., 4-4-57, Div. 2. 


5. RATE STRUCTURE 
53. Rate Adjustments 


53.3 Class Rates 
53.30 Generally 


53.30 Defendants’ evidence fails to rebut presumption of unreasonable- 
ness attaching to abnormality of an exceptions basis in excess of classifica- 
tion basis for future, but for past, conclusion in 291 I. C. C. 21 warranted 
here. No. 831952, Clayton & Lambert Mfg. Co. v. Gulf, M. & O. R. Co., .... 
I. C. C. ...., 4-24-57, Div. 3. 


53.30 Classification generally imposes highest rate which a particular 
commodity should bear under normal conditions, and a commodity rate, or 
a rate under an exception to the classification, which exceeds the class rate, 
is an abnormality requiring special justification. Presumption of unreason- 
ableness exists in absence of such justification. Presumption rebutted here 
as assailed exceptions basis has been applied generally from and to points 
in territory concerned for many years. 292 I. C. C. 752, 756. No. 31976, 
Al Johnson Construction Co. v. Chicago, B. & Q. R. Co., .... I. C. C. ...., 
4-29-57, Div. 2. 
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53.30 Evidence fails to rebut presumption of unreasonableness attach- 
ing to abnormality of an exceptions basis in excess of classification basis for 
future, but it has been rebutted for past. No. 31658, Schenley Distillers, 
Inc. v. Cincinnati, N. O. & T. P. Ry. Co., .... 1. C. C. , 4-24-57, Div. 3. 


53.30 Application of long-established principle that classification basis 
represents the highest charge that may ordinarily be applied on any ship- 
ment is not dependent upon underlying reasons for publication of classifica- 
tion basis, except as it may have bearing upon reasonableness of assailed 
rates for reparation purposes. Traffic moved freely for many years at higher 
ratings which were reduced to meet motor competition. Reparation not 
awarded but removal of abnormality for future required. No. 31547, Wm. 
Volker & Co. of Texas, Inc. v. Central R. Co. of Penna., .... I. C. C. 
4-19-57, Div. 3. 


53.4 Commodity Rates 
53.41 L.C.L. or L.T.L. 


53.41 Commodity rates or exceptions to normal basis of class rates on 
L.C.L. traffic can be justified only by clear showing of unusual and com- 
pelling circumstances. I & S 6689, Forwarder Rates—Niles, Ill. to Phila- 
delphia, Penna., .... I. C. C. , 5-8-57, Div. 2. 


53.5 Less Vehicle Load Shipments 


53.50 Generally 


53.50 L.T.L. rates lower than classification basis may be justified by 
showing of exceptional transportation conditions. I & S M-8956, Flavoring 
Syrup—Waukegan, Ill. to Kansas City & St. Joseph, Mo., .... M.C.C....., 
4-23-57, Div. 2. 


53.50 L.T.L. shipments should normally move on class rates and only 
extenuating circumstances would impel approval of such rates on a lower 
basis. I & S M-8962, Phonograph Records—Ind. to Chicago, Ill 

, 4-29-57, Div. 2. 


53.50 Unless there are exceptional transportation conditions, L.T.L. 
shipments should move at class rates. I & S M-6973, Vacuum Cleaners— 
Central Motor Lines, .... M. C. C. ...., 4-23-57, Div. 3 (embraced in 
MC-C-1615). 


“? 


53.7 Minimum Weights 
53.73 Multiple Vehicle Loads 


53.73 Complainant accepted two 40-foot cars upon representation by 
defendants that charges would be same as for 50-foot car ordered, in which 
entire shipment of 32,000 lbs. could have been loaded. Thus, use of two 
ears was for convenience of defendants and of no benefit to complainant. 
16,100 lbs. were loaded in one car and 15,900 in the other. Charges based 
on classification rule 34, which requires that charge for one car in these 
circumstances be subject to minimum weight for such car, were applicable, 
but unjust and unreasonable to extent that they exceeded minimum charge 
on car ordered. 272 1.C. C. 488. No. 82041, Star Band Co., Inc. v. Norfolk 
& P. Belt Line R. Co., .... I. C. C. , B-2-57, Div. 2. 


53.8 Valuation Rates 
53.80 Generally 


53.80 From standpoint of applicability, assailed commodity rate made 
no distinction between alcohol when released or when not released as to 
value, and removed entirely from the classification ratings on ethyl alcohol 
whether or not contingent upon released value. See 297 I. C. C. 699. No. 
31658, Schenley Distillers, Inc. v. Cincinnati, N. O. & T. P. Ry. Co., .... 
- , 4-24-57, Div. 3. 





I. C. C. PRACTITIONERS’ JOURNAL 





54. Joint or Through Routes, Rates & Divisions 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Term “public interest’’ as used in Act has been defined by courts. 
In 308 U. S. 225, 230, the Supreme Court said that term is not a mere 
general reference to public welfare, but as shown by context and purposes 
of Act, has direct relation to adequacy of transportation service, to its essen- 
tial conditions of economy and efficiency and to appropriate provision and 
best use of transportation facilities. Considering effect proposed cancella- 
tion would have upon shipper convenience, and Commission’s duties under 
National Transportation Policy to maintain a transportation system adequate 
to meet needs of commerce generally and national defense, respondents have 
not sustained burden of proving that proposed routing restrictions would 
be consistent with public interest. I & S 6413, Cancellation of Routing— 
Tennessee, A. & G. Ry. Co. with Southern Ry. System, .... I. C. C. 
§-2-57, Div. 2. 


54.81 One of Several Routes 


54.81 Proposed cancellation of through routes for freight traffic over 
line of Tennessee, A. & G. Ry. Co., as intermediate carrier in connection with 
Southern Ry. System Lines, found not shown to be just and reasonable. 
1 & S 6413, Cancellation of Routing—Tennessee, A. & G. Ry. with Southern 
Ry. System, .... I. C. C. , 5-2-57, Div. 2. 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Motor carriers are entitled to maintain rates necessary to meet 
competition provided rates are compensatory and their maintenance would 
not constitute an unfair or destructive competitive practice. Record is not 
persuasive that proposed rates are reasonably compensatory, nor that they 
are warranted by competition. Thus, they may not receive approval. I&S 
M-8889, Malt Beverages, Empty Containers—Bradley’s Exp., .... M. C. C. 

, 4-22-57, Div. 2. 


55.2 Destructive Competition 
55.27 Motor Contract Carrier 


55.27 Establishment of new minimum rates by a contract carrier on 
a slightly lower level than corresponding rail basis does not necessarily sub- 
ject rail carriers to unfair or destructive competition in contravention of 
National Transportation Policy. I & S M-8928, Scrap—Between Washington, 
DD. C. & York, Penna. or Halltown, W. Va., .... M. C. C. , 5-3-57, Div. 3. 


55.6 Rate Differentials 
55.60 Generally 


55.60 Whether a differential in costs of service between different 
modes of transportation is necessary to provide fair opportunity for each to 
compete for certain traffic depends upon facts of each case. I & S M-8944, 
Soap Powder—From Jacksonville, Fla. to Atlanta, Ga., .... 

5-9-57, Div. 2. 


55.7 Private Carrier Competition 
55.70 Generally 
55.70 Where real threat of private-carrier competition is present, 
common carriers are entitled to meet it, provided they can do so at just, 


reasonable, and otherwise lawful rates. I & S M-8962, Phonograph Records 
—Ind. to Chicago, Mll., .... M. C. C. , 4-29-57, Div. 2. 
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55.70 Rates proposed are designed to induce regular short-haul move- 
ments, 90 and 60 miles, by for-hire carriage; and evidence indicates that if 
approval were withheld, sought traffic would continue to move in private 
carriage with no benefit to either respondent or protestant railroads. I&S8S 
M-8928, Scrap—Between Washington, D. C. & York, Penna. or Halltown, 
WW. Vay «1s. CC , 5-83-57, Div. 3. 


55.8 Compensativeness 


55.80 Generally 


55.80 ‘Commission has consistently rejected added-traffic theory of 
rate-making because of potential damage to rate structure. I & S M-8944, 
Soap Powder—From Jacksonville, Fla. to Atlanta, Ga., 

5-9-57, Div. 2. 


55.81 Burden of Showing 


55.81 Burden of proving proposed rate is just and reasonable is upon 
proponent carrier. Record contains no evidence from which determination 
of compensatory character of proposed rate could be made. Schedules found 
not shown to be just and reasonable. I & S M-9083, Lacquer Thinning— 
Philadelphia, Penna. to Long Island, N. Y., .... M. C. C. , 5-3-57, Div. 3. 


55.82 Rail Rates 


55.82 For distances ranging from 110 to 187 miles, rates under con- 
sideration yield 84.4 cents to $1.236 per car-mile, which compare favorably 
with those under present rates on same commodity in same general area. 
Average revenue for one respondent in 1954 was 44 cents a car-mile. There 
is no support on record for finding that investigated rates are not reasonably 
compensatory. No. 31891, Crude Sulphur Between Penna. & Ohio, 

Ec. CG. , 4-25-57, Div. 3. 


55.82 Proposed rate would yield 14.2 to 10 mills a ton-mile and, based 
on average loading of 76,800 lbs., from 54.7 to 38.4 cents a car-mile. Car- 
riers’ reports to Commission for 1955 show operating expenses in southern 
region of 8.9 mills and 28.03 cents, and in eastern district of 10.12 mills 
and 35.09 cents. Over routes with usual circuity limitations, proposed rate 
appears to be reasonably compensatory. FSA 382291, Muriatic Acid— 
Chattanooga, Tenn. to Chicago, Ill., .... I. C. C. ~ * 3-57, Div. 1. 


55.83 Motor Carrier Rates 


55.83 In view of fact that this traffic requires no terminal handling 
by respondents and considering volume and regularity of movement and 
rate comparisons of record, proposed rate is reasonably compensatory. I[&S 
M-9062, Aluminum Castings—Cleveland, Ohio to Fort Wayne, Ind., 

. C. , 5-38-57, Div. 3. 


55.83 Union contracts require driver to be in attendance while freight 
is being loaded and unloaded, and he must be paid whether or not he par- 
ticipates. Thus, provision in suspended tariff that shipper and consignee 
must load and unload appears to have little bearing upon costs of operation. 
I & S M-8889, Malt Beverages, Empty Containers—Bradley’s Exp., 

, 4-22-57, Div. 2. 

Proponent refers to a tariff item with rates on same commodity 
from same origin to less-distant points, which are said to be lower than those 
proposed. However, no distances are shown or specific points mentioned, 
and thus this comparison is not helpful in determining compensatory char- 
acter of proposed rates. I & S M-9191, Pipe Fittings—Blossburg, Penna. 
to Mass., .... M. C. C. , 5-38-57, Div. 3. 


55.83 Round-trip truck-mile earnings at proposed rates would be 30.5 
and 38 cents. Respondent submitted detailed cost-study statement, which 
was checked for accuracy by a cost accountant and shows cost for proposed 
operation of 25 cents a truck-mile. Proposed rates appear to be reasonably 
compensatory. I & S M-8928, Scrap—Between Washington, D. C. & York, 
Penna, or Halltown, W. Va., .... M. C. C. , 5-38-57, Div. 3. 
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55.83 It is evident from large volume of traffic which respondent now 
handles that its average loading may well approximate proposed minimum 
and thus yield under proposed rate would represent a decrease from present 
earnings at higher rates. In view of respondent’s precarious operating ratio, 
102.1, 100.5 and 102.2 percent, respectively for first three quarters of 1956, 
reduction in revenues could be expected to have a serious effect upon its 
ability to continue in operation. Proposed rates found not shown to be 
just and reasonable. I & S M-9056, Service Boxes—Wyoming, Penna. to 
New York, N. ¥., .... M. C. C. , 5-38-57, Div. 2. 


57. Tariffs 


57.1 Publisher 
57.14 Agents, Publishing 


57.14 It is permissible for rail carriers to publish in their tariffs, for 
convenience of shippers, port terminal charges which are incurred for termi- 
nal services at ports, even though this Commission does not have jurisdiction 
over the agency performing such service. Compare 278 I. C. C. 655. As- 
sailed handling charges were clearly published to apply on the type of service 
here performed and were paid to the terminal company performing the 
service. No. 81951, South Atlantic Traffic Bureau v. Seaboard Air Line 
Wes Ss. vse. Be Oe Ge , 4-4-57, Div. 2. 


57.2 Form, Contents & Style 


57.20 Generally 


57.20 Words “in effect’? mean published, and a rate does not have to 
be applicable in order to be in effect. 289 I. C. C. 541; 294 I. C. C. 675; 
and 298 I. C. C. 696. No. 31547, Wm. Volker & Co. of Texas, Inc. v. Central 
R. Co. of Penna., .... I. C. C. , 4-19-57, Div. 3. 


57.3 Interpretation 
57.38 Resolution of Conflicting Provisions 


57.38 Were the L.C.L. restrictions of exceptions tariff to be considered 
as taking precedence over minimum weight shown in commodity tariff, it 
could be argued with equal force that the classification in turn was con- 
trolling with its C.L. minimum. No. 31988, Airmite—Midwest, Inc. v. 
Pennsylvania R. Co., .... I. C. C. , 4-16-57, Div. 2. 


57.39 Particular Provisions 


57.39 Fact that sought rate applied over route of movement cannot 
serve to nullify the clear and specific provisions of the tariff, which con- 
tained a restriction against application of that rate to export or import traffic. 
No. 31364, Deepfreeze Appliance Div. Motor Products Corp. v. Baltimore & 
te CO, «.-. LC. C. , 5-38-57, Div. 3. 


58. Charges 


58.0 Generally 
58.01 Minimum Charge 


58.01 Rate charged, based on all-commodity rate, min. 30,000 lbs., 
on each of two shipments of mixed merchandise, 2,126 and 9,223 lbs., re- 
spectively, as C.Ls., from New York, N. Y. to Cincinnati, Ohio, found ap- 
plicable. Under established procedure at origin, shipping documents sub- 
mitted constituted individual car releases, and there was insufficient notice 
that movement as L.C.L. shipments was intended. No. 31958, Vendors Con- 
solidated Co., Inc. v. Baltimore & O. R. Co., .... I. C. C. ...., 4-30-57, 
Div. 2. 
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58.02 Misrouting 


58.02 Imported steel bars, in C.Ls., from Baltimore, Md. to Parkers- 
burg, W. Va., found to have been misrouted. However, lowest available rate 
for import traffic was applied. No. $1364, Deepfreeze Appliance Div. Motor 
Products Corp. v. Baltimore & O. R. Co., .... I. C. C. , 5-38-57, Div. 3. 


58.1 Description of Articles 
58.11 Components 


58.11 Rectangular pieces of plywood glued to masonite for table tops 
were not properly rated as ‘“‘furniture stock, wood * * *,’”’ since they were 
composed in part of a material which, while made of fiber derived from 
wood, could not properly be described as wood. No. 31947, Ideal Furniture 
Mfg. Co. v. Atchison, T. & 8. F. Ry. Co., .... I. C. C. , 4-10-57, Div. 2. 


58.8 Switching 
58.80 Generally 


58.80 Wharfage and handling charges on C.L. shipments of tomato 
lug shooks and nails from Savannah, Ga., to port of Palm Beach, Fla., for 
export to Havana, Cuba, by car ferry, found applicable. No. 31951, South 
Atlantic Traffic Bureau v. Seaboard Air Line R. Co., 4-4-57, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 In absence of showing of changed conditions affecting transpor- 
tation of commodities upon which just and reasonable rates had been pre- 
scribed previously, those prescriptions are best test of reasonableness at a 
later date. No. 80480, Wilson & Toomer Fertilizer Co. v. Atchison, T. & 
‘iF. oe. Ce, «2... & CC. , 4-23-57, Div. 3. 

To Same Effect: 


No. 80861, Helene Curtis Industries, Inc. v. Chicago & E. I. R. Co., 
= , 4-29-57, Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Approval of reduced rates in 293 I. C. C. 655 is no bar to ap- 
proval of different rates shown by subsequent experience to be warranted. 
Neither maximum nor minimum rates were = in that proceeding. 
No. 31891, Crude Sulphur Between Penna. & Ohio, .... I. C. C. ...., 
4-25-57, Div. 3. 


60.10 Voluntary reduction in classification rating in and of itself does 
not furnish basis for finding of past unreasonableness; nor, in absence of a 
clear showing that rates assailed exceeded maximum limit of reasonableness, 
is reparation awarded where a rating of long standing is reduced. 234 
I. C. C. 62, 64. No. 32001, Hewitt-Robins Inc. v. New York Central R. Co., 
». aoe ee , 5-2-57, Div. 2. 


60.10 Subsequent reduction of rate charged, whether due to a revision 
in class-rate structure or to a lower basis prescribed by Commission, or both, 
does not in itself warrant an award of reparation. No. 31976, Al Johnson 
Construction Co. v. Chicago, B. & Q. R. Co., .... I. C. C. , 4-29-57, 
Div. 2. 


60.12 Carrier Competition 


60.12 Subsequently established rates on a lower basis were depressed 
to meet motor competition and thus are not a fair standard with which to 
measure maximum reasonableness of rate assailed. . $2001, Hewitt- 
Robins, Inc. v. New York Central R. Co.,  & &. , 5-2-57, Div. 2. 
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60.2 Effect of Involuntary Reduction 
60.22 Final Lower Than Interim General Increase 


60.22 Basic rates assailed were prescribed and to extent that interim 
increases authorized in Ex Parte 166 exceeded maximum hold down author- 
ized in final report, assailed rates were unjust and unreasonable. Reparation 
awarded. No. 30511, N. S. Koos & Son Co. v. Atchison, T. & S. F. Ry. Co., 

; , 4-23-57, Div. 3. 

“To Same Effect: 


No. 30430, Wilson & Toomer Fertilizer Co. v. Atchison, T. & S. F. Ry. 
A... LO. © , 4-23-57, Div. 3. 


60.3 Conformity With Fourth Section Principles 


60.33 Through v. Aggregate of Intermediate Rates—Rail 


60.33 Through rates which produce charges that exceed charges based 
on the aggregate of intermediate rates are prima facie unreasonable, and 
this presumption can be overcome only by a clear showing that the aggre- 
gate of intermediate rates result in less than reasonable minimum rates. No 
such showing was attempted on this record. No. 31894, Consolidated Fruit 
Co. Ltd. v. Atlantic Coast Line R. Co., .... I. C. C. , 4-15-57, Div. 2. 


60.4 Reasonableness of Combination of Local Rates 
60.44 Comparison With Single Factor Rate 


60.44 Combinations proposed to be maintained are considerably lower 
than prescribed class rates from and to same points and may be presumed 
to be not in excess of maximum reasonable rates. FSA 31623, Soda Ash 
from Westvaco, Wyo. to Points beyond St. Louis Area, .... 

5-3-57, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standard of Reasonableness 


62.01 Standard, such as earnings for rail-water-rail movements deter- 
mined by utilization of equated water-distance formula, or motor compelled 
rates, affords inadequate means by which to measure justness and reason- 
ableness of assailed rates. No. 31547, Wm. Volker & Co. of Texas, Inc. v. 
Central R. Co. of Penna., .... I. C. C. , 4-19-57, Div. 3. 


62.04 Normalcy of Compared Rates 


62.04 Rates which are depressed because of competitive influences are 
not a proper measure of a maximum reasonable basis. No. 31926, Chamber 
of Commerce of Fargo, N. Dak. v. Ahnapee & W. Ry. Co., .... I. C. C. ...., 
4-24-57, Div. 3. 

To Same Effect: 


No. 31426, Twin City Iron & Metal Co., Inc. v. Baltimore & O. R. Co., 
. = &. & , 4-22-57, Div. 2. 

62.04 Rates established to meet competition are not a proper standard 
for determining maximum reasonableness of rates with which they may be 
compared. No. 31735, Chatham Shippers Cooperative v. Atlantic Coast Line 
we Ey ones BS. OC. , 2-27-57, Div. 2. 


62.05 Reasonableness of Compared Rates 


62.05 Intrastate rates on crushed rock and agricultural limestone for 
comparable hauls in other states, including Iowa & Wis., are lower than 
Minn. rates, which respondents are here seeking to increase. Rates in states 
referred to are not in issue here and are not conclusive as to reasonableness 
of Minn. intrastate rates. No. 31798, Minnesota Intrastate Freight Rates & 
Cee, ...+ LS. €. , 4-23-57, Commission. 
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62.3 Rough Products of Mines 


62.39 All Other 


62.39 Fact that different increases were authorized in ex parte pro- 
ceedings on stone of a commodity classification which did not include soap- 
stone, tale or talc tailings, does not prove that increases authorized on latter 
commodities were unjust or unreasonable. No. 30861, Helene Curtis Indus- 
tries, Inc. v. Chicago & E. I. R. Co., .... I. C. C. ...., 4-29-57, Div. 2. 


62.5 Semi-Processed Material 
62.54 Industrial Chemicals & Acids 


62.54 It appears that relationship pattern, as between chromic acid 
and other chromium chemicals where there is a movement thereof, has been 
quite firmly established throughout most of eastern territory, and proposed 
rate conforms to that pattern. The same rate has been in effect for some 
time on the other four chemicals. Proposed rate found just and reasonable. 
I & S M-8507, Chromic Acids & Shades—Shirks Motor Exp. Corp., 

M. C. C. ...., 4-10-57, Div. 3. 


62.8 Necessaries 
62.81 Manufactured Foods 


62.81 Density and value of hard candy mints in tablet form, lifesavers, 
and cough drops, are similar to that of chewing gum, thereby justifying like 
treatment between same points. I & S M-9085, Candy—From Canajoharie, 
N. Y. to Mass. & KR. 1. .... M.C.C. ...., 4-17-57, Div. 3. 


63. Value of Service 


63.0 Generally 
63.01 Standard of Reasonableness 


63.01 Each particular service, so far as practicable, should be made 
to pay its own way, at least on an out-of-pocket basis. No. 32032, Increased 
Fares, Official Territory, 1956, .... I. C. C. ...., 4-29-57, Commission. 


64. Compensativeness 
64.0 Generally 


64.03 Reasonable Compensation 


64.03 Element in determining reasonableness of reduced rates is 
whether they are reasonably compensatory in that they return fully-allocated 
costs plus some profit. Use only of out-of-pocket costs is not determinative 
of true costs of transporting this traffic. I & S M-6973, Vacuum Cleaners— 
Central Motor Lines, Inc., .... M. C. C. ...., 4-23-57, Div. 3 (embraced in 
MC-C-1615). 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Carriers should not be permitted to establish rates on a level 
that can be defended only on the added-traffic theory. See 19 M. C. C. 53. 
I & S M-9075, Butter—Fergus Falls, Minn. to Twin Cities, Minn., 

M. C. C. ...., 4-22-57, Div. 3. 


64.3 Weight of Vehicle Load Shipments 
64.31 Minimum Weight 


64.31 Minimum revenue at proposed rate would exceed minimum reve- 
nue on present rate basis. However, actual weights of shipments handled 
at present rates are not shown. In these circumstances, it may not be 
assumed that potential increase in loading would offset substantial rate 
reduction. I & S M-9075, Butter—Fergus Falls, Minn. to Twin Cities, Minn., 
cscs Me © GC. 2.00 cy GRO, Gar. &. 
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66. Class Rates 


66.0 Generally 
66.02 General Class Rate Scales 


66.02 Rates maintained on class-rated shipments of less than 2,000 
lbs., between points in East & South, found not shown to be unjust or 
unreasonable. MOC-C-1615, Southern Motor Carriers Rate Conference, Inc. 
v. Central Motor Lines, Inc., .... M. C. ; , 4-23-57, Div. 3. 


66.6 Industrial nedineies 
66.61 Iron & Steel Articles 


66.61 Rate charged on C.L. shipments of steel bars from Sand Springs, 
Okla. to Lake Andes, S. Dak., found not shown to have been unjust or un- 
reasonable. No. 31976, Al Johnson Construction Co. v. Chicago, B. & Q. R. 
Tew ss. © Gh , 4-29-57, Div. 2. 


66.67 Paints, Abrasives & Preservatives 


66.67 Proposed reduced T.L. rate on lacquer thinning compounds from 
Philadelphia, Penna. to Bethpage, L. I., N. Y., found not shown to be just 
and reasonable. [&S gt Lacquer Thinning—Philadelphia, Penna. to 
Long Island, N. Y., .... M. C. C. , 5-38-57, Div. 3. 


66.7 eg Reetecens, Implements & Appliances 
66.76 Automotive Vehicles & Parts 


66.76 Rate charged on automobile upholstering pads, in C.Ls., from 
Buffalo, N. Y. to Linden, N. J., found not shown to have been unjust or 
unreasonable. No. 32001, Hewitt-Robins Inc. v. New York Central R. Co., 
ren , 5-2-57, Div. 2. 


66.8 Necessaries 
66.86 Furniture & Furnishings 


66.86 Class rates on carpeting, linoleum & other articles from Kearny, 
N. J., Lancaster & Marcus Hook, Penna., Columbus, Ohio, & Kankakee & 
Chicago, Ill. to Fargo, N. Dak., found not shown to have been or to be 
unjust or unreasonable, but to have been and to be unduly prejudicial. 
Undue prejudice ordered removed, and reparation denied. No. 31926, 
Chamber of Commerce of Fargo, N. Dak. v. Ahnapee & W. Ry. Co., .. 
, 4-24-57, Div. 3. 


66.87 Household Fixtures, Appliances & Instruments 


66.87 Rates on water heaters, in C.Ls., from Louisville, Ky. to Dallas, 
Fort Worth, Houston, & Midland, Texas, found unjust and unreasonable for 
the future, but not for the past. Just and reasonable rate basis prescribed. 
No. 31952, Clayton & Lambert Mfg. Co. v. Gulf, M. & O. R. Co., . s. ©. ©. 

, 4-24-57, Div. 3. 


67. Commodity Rates 


67.0 Generally 
67.01 All Freight Mixtures 


67.01 On reconsideration: (1) Finding in prior report, 298 I. C. C. 
507, that rate charged on all commodities, in mixed C.Ls., from New York, 
N. Y. to Savannah, Ga., was and is inapplicable, reversed; and finding that 
the rate was not shown to have been or to be unjust or unreasonable or 
otherwise unlawful, affirmed. (2) Same rate found to have been and to be 
unduly prejudicial to complainant and unduly preferential of competitors 
at Macon, Ga. Reparation denied. Undue prejudice and preference required 
to be removed. No. 31735, Chatham Shippers Cooperative v. Atlantic Coast 
ine BR. OO. .... I, &. CG. , 2-27-57, Div. 2. 
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67.01 Rate charged on two shipments of mixed merchandise, handled 
as C.Ls., from New York, N. Y. to Cincinnati, Ohio, found applicable and not 
shown to have been unjust or unreasonable. No. 81958, Vendors Consoli- 
dated Co., Inc..v. Baltimore & O. R. Co., .... I. C. C. , 4-30-57, Div. 2. 


67.09 Miscellaneous Commodities 


67.09 Proposed reduced freight-forwarder rates on chemicals, dupli- 
cating machines & certain office equipment, stationery, & supplies in 
L.C.Ls., from Niles, Ill. to Philadelphia, Penna., found not shown to be just 
and reasonable. I & S 6689, Forwarder Rates—Niles, Ill. to Philadelphia, 
Poum., .... 1. 6. @. , 5-8-57, Div. 2. 


67.1 Products of Agriculture 
67.17 Fresh or Frozen Vegetables 


67.17 Rates charged, or sought to be collected, on shipments of fresh 
vegetables, in C.Ls., from origins in Fla. to destinations in western Canada, 
found applicable in some instances and inapplicable or unjust and unreason- 
able in others. Reparation awarded, and just and reasonable rates pre- 
scribed for the future. No. 31894, Consolidated Fruit Co. Ltd. v. Atlantic 
Coast Line R. Co., .... I. C. C. , 4-15-57, Div. 2. 


67.3 Rough Products of Mines 
67.35 Sulphur 


67.35 Rail rates on crude sulphur, in C.Ls., from river barge terminals 
in Penna. & Ohio, & Wheeling, W. Va. to certain Ohio points & Erie, Penna., 
found not shown to be unlawful. No. 31891, Crude Sulphur between Penna. 
GTA «sn, & eG , 4-25-57, Div. 3. 


67.39 All Other 


67.39 Rates charged on talc, tale tailings, & soapstone, in C.Ls., from 
and to points in the United States & Canada, found applicable and not shown 
to have been or to be unjust and unreasonable, except during period Oct. 13, 
1947 to Aug. 20, 1948, inclusive. Reasonable rates determined, and repa- 
ration awarded. No. 30861, Helene Curtis Industries, Inc. v. Chicago & 
Bh oe Sey sss & SG , 4-29-57, Div. 2. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Reduced commodity rate on chromic acid in T.Ls., from Balti- 
more, Md. to Detroit, Mich., found just and reasonable. I & S M-8507, 
Chromic Acid & Shades—Shirks Motor Exp. Corp., .... M. C. C. ...., 
4-10-57, Div. 3. 


67.54 Authority granted, on conditions, to establish and maintain a 
rate on muriatic acid, in tank-car loads, from Chattanooga, Tenn. to Chicago, 
Ill., without observing the long-and-short-haul provision of sec. 4 of Act. 
FSA 32291, Muriatic Acid—Chattanooga, Tenn. to Chicago, Ill., .... I. C. C. 

, 5-38-57, Div. 2. 


67.54 Rate charged on ethyl alcohol, in C.Ls., from Lawrenceburg, 
Ind. to Stagg, Ky., found applicable, and not shown to have been unjust, 
unreasonable, or otherwise unlawful, but to be unjust and unreasonable for 
the future. Just and reasonable rate —_ ‘ws No. 31658, Schenley 
Distillers, Inc. v. Cincinnati, N. 0. & b Me GG sce Be Me OR nce cy 
4-24-57, Div. 3. 


67.54 Authority granted to establish and maintain rates on soda ash 
(other than modified soda ash), in bulk in C.Ls., from Westvaco, Wyo., to 
points beyond St. Louis, Mo., Alton, East St. Louis & Wood River, IIl., 
without observing the aggregate-of-intermediates provision of sec. 4 of Act. 
FSA 31623, Soda Ash from Westvaco, Wyo. to Points beyond St. Louis Area, 

cas , 5-3-57, Div. 2. 
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67.57 Fertilizer 


67.57 Rates on muriate of potash, sulphate of potash, & mineral salts, 
in C.Ls., from Loving & Carlsbad, N. Mex. & Trona, Calif. to Kenosha, Wis., 
found to have been unjust and unreasonable. Reparation awarded. No. 
30511, N. S. Koos & Son Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. 

., 4-23-57, Div. 3. 


67.57 Rates on potash & manure salts, in C.Ls., from Carlsbad, N. Mex. 
to Jacksonville, Tampa, & Cottondale, Fla., found to have been unjust and 
unreasonable. Reparation awarded. No. 30430, Wilson & Toomer Fertilizer 
Co. v. Atchison, T. & 8S. F. Ry. Co., .... I. C. C. , 4-23-57, Div. 3. 


67.59 Scrap, Slag & Waste Material 


67.59 New motor contract-carrier minimum rates on waste paper & 
rags, paperboard, & scrap metals between Washington, D. C. & York, Penna. 
& Halltown, W. Va., found to be lawful. I & S M-8928, Scrap—Between 
Washington, D. C. & York, Penna. or Halltown, W. Va., .... M. C. C. 
5-3-57, Div. 3. 


67.59 Rates on scrap iron or steel, in C.Ls., from Bristol, Va.-Tenn., 
to destinations in official territory, found unjust and unreasonable prior to 
reductions made in Jan. or May, 1954, to extent that they exceeded 70 per- 
cent of the rates on manufactured iron & steel articles prescribed in 155 
I. C. C. 517, and not shown to have been or to be unlawful as alleged sub- 
sequent thereto. Reparation awarded. No. 31426, Twin City Iron & Metal 
Co., Inc. v. Baltimore & O. R. Co., .... I. C. C. , 4-22-57, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Imported steel bars, in C.Ls., from Baltimore, Md. to Parkers- 
burg, W. Va., found to have been misrouted; rate charged found to have been 
that applicable over cheapest available route, and not shown to have been 
unjust or unreasonable. No. 31364, Deepfreeze Appliance Div. Motor 
Products Corp. v. Baltimore & O. R. Co., .... I. C. C. , 5-38-57, Div. 3. 


67.61 Reduced T.L. rates on manufactured iron & aot articles be- 
tween various points in N. Y., N. J. & Penna., found not shown to be just 
and reasonable, so far as they are below the minimum reasonable level 
prescribed in MC-C-1510. I & S M-8311, Iron & Steel—Between N. Y., N. J. 
& Penna., .... M. C. , 4-12-57, Div. 2. 


67.61 Proposed reduced rates on pipe fittings, iron or steel, in L.T.Ls., 
from Blossburg, Penna. to destinations in Mass., found not shown to be 
just and reasonable. I & S M-9191, Pipe Fittings—Blosshburg, Penna. to 
me, .... BC. CE. , 5-38-57, Div. 3. 


67.61 Rates charged on C.L. shipments of structural steel from Chi- 
cago, Ill., & Gary & Indiana Harbor, Ind., fabricated in transit at Des Moines, 
Iowa, and reshipped to Tullahoma, Tenn., found not shown to be unjust or 
unreasonable. No. 31985, Pittsburgh-Des Moines Steel Co. v. Chicago G. W. 
es Gs ace ee , 4-29-57, Div. 3. 


67.61 Proposed reduced T.L. commodity rates on tanks, air pressure, 
tanks, iron or steel, n.o.i., from Milwaukee, Wis. to Toledo, Ohio, found just 
and reasonable. I & S M-9112, Tanks—Milwaukee, Wis. to Toledo, Ohio, 
ere , 5-6-57, Div. 3. 


67.62 Nonferrous Metal Articles 


67.62 Proposed motor common-carrier rate on aluminum castings 
from Cleveland, Ohio to Fort Wayne, Ind., found just and reasonable. [&S 
M-9062, Aluminum Castings—Cleveland, Ohio to Fort Wayne, Ind., 

, 5-83-57, Div. 3. 
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67.64 Construction Material 


67.64 Rail-water or rail-water-rail rates on linoleum, cork floor cover- 
ings, felt-base floor coverings, & tiles of linoleum, cork or felt base, in C.Ls., 
from Lancaster & Marcus Hook, Penna., & Kearny & Salem, N. J. to 
Houston, San Antonio, Dallas & Corpus Christi, Texas, & Shreveport, La., 
found applicable and not shown to have been or to be unjust, unreasonable, 
or Otherwise unlawful, except that rail-water rates to Houston found unjust 
and unreasonable for the future. Just and reasonable basis prescribed. 
No. 31547, Wm. Volker & Co. of Texas, Inc. v. Central R. Co. of Penna., 
eee Oe , 4-19-57, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.72 Industrial 


67.72 Proposed reduced motor-carrier rates on service boxes & related 
articles from Wyoming, Penna. to New York, N. Y., found not shown to be 
just and reasonable. I & S M-9056, Service Boxes—Wyoming, Penna. to 
New York, N. Y., .... M. C. C. , 5-3-57, Div. 2. 


67.76 Automotive Vehicles & Parts 


67.76 Reduced motor-carrier commodity rate on automobile parts from 
Rockford, Ill. to Cleveland, Ohio, found just and reasonable. I & S M-8762, 
Automobile Parts—Rockford, Ill. to Cleveland, Ohio, .... M. C. C. ...., 
5-3-57, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Reduced motor common-carrier rates on candy & cough drops, 
in T.L. shipments of at least 23,000 lbs., from Canajoharie, N. Y. to Mass. 
& R. I., found just and reasonable in one instance and not shown to be 
just and reasonable in other instances. I & S M-9085, Candy—From 
Canajoharie, N. Y. to Mass. & R.L, .... M.C. C. , 4-17-57, Div. 3. 


67.81 Proposed motor common-carrier rate on coffee from Denver, 
Colo. to Omaha, Neb., found not shown to be just and reasonable. [1&8 
M-8759, Coffee—Denver, Colo. to Omaha, Neb., .... M. C. C. , 4-10-57, 
Div. 2. 


67.81 L.T.L. commodity rate on chocolate or cocoa flavoring syrup 
from Waukegan, Ill. to Kansas City & St. Joseph, Mo., found not shown to 
be just and reasonable. I & S M-8956, Flavoring Syrup—Waukegan, Ill. 
to Kansas City & St. Joseph, Mo., .... M. C. C. ,» 4-23-57, Div. 2. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced interstate T.L. rate on butter from Fergus 
Falls, Minn. to Minneapolis & St. Paul, Minn. found not shown to be just 
and reasonable. I & S M-9075, Butter—Fergus Falls, Minn. to Twin Cities, 
Miem., .... 9. C. C. , 4-22-57, Div. 3. 


67.84 Beverages 


67.84 Reduced motor common-carrier rates on malt beverages between 
Boston, Mass., on one hand, & on the other, Newark, N. J. & New York, 
N. Y., & on empty containers from Boston to Newark & New York, found 


not shown to be just and reasonable. I & S M-8889, Malt —— Empty 
Containers—Bradley’s Exp., .... M. C. C. , 4-22-57, Div. 


67.86 Furniture & Furnishings 


67.86 Rate charged on mixed C.Ls. of material for table tops, & of 
empty fiberboard cartons, found inapplicable. Applicable rate determined. 
No. 31947, Ideal Furniture Mfg. Co. v. Atchison, T. & S. F. Ry. Co., .... 

: , 4-10-57, Div. 2. 
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67.87 Household Fixtures, Appliances & Instruments 


67.87 Proposed L.T.L. commodity rates on vacuum-cleaner shipments 
of less than 2,000 lbs., from certain points in Ill., Mich., & Ohio to Va., N. & 
S. Car., & Ga., found not shown to be just and reasonable. I & S M-6793, 
Vacuum Cleaners—Central Motor Lines, Inc., .... M. C. C. , 4-23-57, 
Div. 3 (embraced in MC-C-1615). 


67.88 Cleansers 


67.88 Reduced T.L. rate on soap powders from Jacksonville, Fla. to 
Atlanta, Ga., restricted to apply on intercoastal traffic, found not shown to 
be just and reasonable. I & S M-8944, Soap Powder—From Jacksonville, 
Fla. to Atlanta, Ga., .... M. C. C. , 5-9-57, Div. 2. 


67.9 iii Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Rates charged on lamp black, in C.Ls., from Philadelphia, Penna. 
to Du Quoin, Ill., found inapplicable. . Applicable rates determined, and 
reparation awarded. No. $1983, Airmite-Midwest, Inc. v. Pennsylvania 
i Gs ccc EL SG. , 4-16-57, Div. 2. 


67.93 Plastic Articles 


67.93 Reduced motor-carrier rates on phonograph records in L.T.Ls., 
from Terre Haute, Ind. to Chicago, Ill., found just and reasonable. [& S 
M-8962, Phonograph Records—Ind. to Chicago, Mll., .... M. C. C. nam 
4-29-57, Div. 2. 


67.96 Decorations, Ornaments, Toys 


67.96 Charges collected on one shipment of holiday decorations from 
Portsmouth, Va. to Los Angeles, Calif., found applicable, but unjust and 
unreasonable. Reparation awarded. No. $2041, Star Band Co., Inc. v. 
Norfolk & P. Belt Line R. Co., .... 1. C. C. ...., 5-2-57, Div. 2. 


67.97 Tobacco & Products 


67.97 Proposed T.L. commodity rates on cigarettes & manufactured 
tobacco, from Richmond & Petersburg, Va. to points in Middle Atlantic & 
New England territories, found just and reasonable. I & S M-8805, Ciga- 
rettes—Va. to N. Y., Penna. & New England, .... M. C. C. , 4-18-57, 
Div. 3. 


68. General Increases or Reductions 
68.0 Generally 


68.02 Reasonableness of 


68.02 Republication of the rate factors comprising the combination 
to include the authorized Ex Parte Nos. 162, 166 & 168 increases, thus ren- 
dering unavailable the rule in master tariff for constructing through combi- 
nation by addition of a single maximum increase, instead of adding increase 
applicable to each separate rate factor, found not shown to have resulted in 
unjust or unreasonable rates, because no maintenance orders were issued in 
the ex parte proceedings and thus defendants were at liberty to publish new 
rates, subject to suspension. 296 I. C. C. 81, 82. No. 31985, Pittsburgh- 
Des Moines Steel Co. v. Chicago G. W. Ry. Co., .... I. C. C. , 4-29-57, 
Div. 3. 


69. Passenger Service Charges 


69.1 Rail Basic Fares 
69.11 General Increases 


69.11 A five percent increase in coach fares, proposed increase in 
excess baggage charges, and an increase of 20 percent in the basic first-class 
fares, in effect by certain common carriers by railroad, on Jan. 8, 1957, 
found just and reasonable for the future for interstate application, and for 
intrastate operation within the state of Mich. Prior ‘week “ a. . ” 491. 
No. 32082, Increased Fares, Official Territory, 1956, ‘ C. 

4-29-57, Commission. 


7 





JUNE, 1957 





7. EQUALITY OF CHARGES 
70. Generally 


70.0 Administrative Policy 
70.05 General Increases 


70.05 Inequalities in fares applicable to persons and localities served 
only by petitioning railroads, compared with fares from and to nearby sta- 
tions served by other railroads not parties to the full 20 percent increase 
authorized here, are recognized; but there is no substantial evidence that 
increase found herein to be just and reasonable would in any manner be 
unlawful. No. 82082, Increased Fares, Official Territory, 1956, .... I. C. C 

, 4-29-57, Commission. 


70.3 Free Transportation & Services 
70.32 Free Advertising 


70.32 Shipper as beneficiary of free advertising is receiving something 
of value, and failure to make same benefit available to any other shipper, 
as rendered to shipper herein, constitutes an undue preference or other 
violation contrary to secs. 216 or 217 of Act. Compare: Use of Privately 
Owned Refrigerator Cars, 201 I. C. C. 323, 381, 382. MC-6964, Sub 4, 
Mid-West Motor Service Co., Inc. Ext.—Iowa, .... M. C. C. , 4-12-57, 
Div. 1. 


70.8 Competition as Justification 
70.82 Motor Carrier 


70.82 Mere difference in degree of motor-carrier competition to Twin 
Cities and to Fargo, N. Dak., which is partly due to difference in their re- 
spective sizes, does not afford justification for maintenance of prejudicial 
relation. 266 1.C. C. 495,501. No. 81926, — of Commerce of Fargo, 
N. Dak. v. Ahnapee & W. Ry. Co ere |e , 4-24-57, Div. 3. 


70.82 Comparison of Houston rates with rates admittedly depressed 
due to motor competition affords no basis for finding that secs. 3 and 305(c) 
of Act have been violated. No. 31547, Wm. Volker & Co. of Texas v. Central 
R. Co. of Penna., .... I. C. C. , 4-19-57, Div. 3. 


71. Intermediate Charges 
71.3 Water Competition 


71.31 Actuality 


71.31 There is no question with respect to feasibility of water trans- 
portation from and to these points. While all facilities for movement of 
traffic in producer’s barge are not available, it is evident that installation 
thereof has been prevented only by expectation that proposed rate would be 
established. Record is convincing that applicants are confronted with actual 
water competition. See 274 I. C. C. 589. Proposed rate is no lower than 
necessary to meet competition and relief from long-and-short-haul provision 
of sec. 4 of Act is justified. FSA 32291, Muriatic Acid—Cha' 
to Chicago, Ill., .... I. C. C. , 5-83-67, Div. 2. 


71.8 Protection of Intermediate Points 
71.80 Generally 


71.80 Destination is not intermediate to points to which sought rate 
applied, over routes of carrier used. It follows that assailed rate was ap- 
plicable. No. 81735, Chatham Shippers Cooperative v. Atlantic Coast Line 
Me hey cvos CEG , 2-27-57, Div. 2. 





I. C. C. PRACTITIONERS’ JOURNAL 





74. Undue Preference or Prejudice 


74.0 Generally 
74.01 General Rule 


74.01 Undue prejudice and preference must be proven by clear and 
positive evidence. General declarations as to competition or injury, un- 
supported by evidentiary facts are not sufficient. 225 I. C. C. 171, 174. 
No. 31658, Schenley Distillers, Inc. v. Cincinnati, N. O. & T. P. Ry. Co., .. 

‘ , 4-24-57, Div. 3. 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally : 


74.10 Distance from New York is less to Savannah than to Macon, and 
transportation conditions on this traffic to the two points are similar. Wit- 
ness for a Savannah wholesale house testified that it competes with and is 
compelled to meet prices of firms at Macon by absorbing differences in prices. 
Assailed rate found unduly prejudicial to complainants and unduly preferen- 
tial of competitors at Macon to extent it exceeds rate on like traffic to Macon. 
No. 31735, Chatham Shippers Cooperative v. Atlantic Coast Line R. Co., 
ime , 2-27-57, Div. 2. 


74.2 Movement to or from Preferred Point 
74.20 Generally 


74.20 In establishing undue prejudice, it is essential to show that 
traffic to both alleged prejudicial and preferential points moved or moves 
under substantially similar circumstances and conditions. 210 I. C. C. 
13, 47. No. 31926, ‘ew a of Commerce of Fargo, N. Dak. v. Ahnapee 
& W. Ry. Oo., .... LC. C. , 4-24-57, Div. 3. 


74.3 laden to Complainant 


74.30 Generally 


74.30 Damage by reason of undue prejudice and preference found to 
exist has not been shown with sufficient particularity to warrant an award 
of reparation, and reparation is denied. See 256 I. C. C. 29, 33. No. 31735, 
Chatham Shippers Cooperative v. Atlantic Coast Line R. Co., > o G. 

, 2-27-57, Div. 2. 


75. Intrastate Rates 


75.0 Generally 
75.01 Jurisdiction of Commission 


75.01 Failure to find undue preference and prejudice as between per- 
sons or localities in intrastate commerce, on one hand, and interstate com- 
merce, on other, does not preclude finding of unjust discrimination in in- 
stances where, as here, evidence is clear that intrastate traffic is not bearing 
its just proportion of total transportation burden. 289 I. C. C. 767, 779. 
No. 31798, Minnesota Intrastate Freight Rates & Charges, . ee ep aera 
4-23-57, Commission. 


75.02 When Burdensome 


75.02 There can be no unjust discrimination against interstate com- 
merce by intrastate rates which are on a higher level than corresponding 
interstate rates with which they may appropriately be compared. No. 31291, 
South Carolina Intrastate Freight Rates & Charges, .... I. C. C. 
4-22-57, Commission. 


75.03 Similar Conditions 


75.03 Reference to a difference in revenue does not in and of itself 
furnish satisfactory proof that proposed intrastate rates would be relatively 
higher than interstate rates. It is an axiom of ratemaking that longer hauls 
yield lower ton-mile revenues. 292 U. S. 498. No. 31798, Minnesota Intra- 
state Freight Rates & Charges, .... I. C. C. ...., 4-23-57, Commission. 


“> 
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75.04 Exhaustion of State Remedy 


75.04 Motion to dismiss on ground that petition was prematurely filed 
in that orders attacked were made approximately six months subsequent to 
filing of petition and that rates were published subject to an expiration date, 
subsequently made permanent by order of Commission, denied. Commis- 
sion’s functions under sec. 13(4) of Act are not those of an “appellate tri- 
bunal.” 287 1. C. C. 315, 321. Rates sought are identical in measure with 
those in effect when petition was filed. No. 31798, Minnesota Intrastate 
Freight Rates & Charges, .... I. C. C. ,» 4-23-57, Commission. 

75.06 Separation of Revenue & Expenses 

75.06 To impose on Commission duty of separating property used in 
two services, intrastate and interstate, when so much of it is used in both, 
would be to assign it a well-nigh impossible task. 257 U. S. 563, 588. 
292 U. S.1, 9. 292 U. S. 474, 483. 106 F. Supp. 778, 781. 344 U.S. 254. 
136 F. Supp. 897. 141 F. Supp. 488. No. 31798, Minnesota Intrastate 
Freight Rates & Charges, .... I. C. C. , 4-23-57, Commission. 


SECTION 13(3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Intrastate freight rates and charges on certain commodities be- 
tween points in Minn. found to cause unjust discrimination against inter- 
state commerce. Basis for removal of unlawfulness found to exist pre- 
scribed. No. 31798, Minnesota Intrastate Freight Rates & Charges, .. 

« Me Mie , 4-23-57, Commission. 


75.4 Rough Forest Products 


75.45 Pulpwood 


75.45 Upon further hearing, S. Car. intrastate rates and charges on 
pulpwood to Georgetown, S. Car., found not to be unjustly discriminatory 
against interstate commerce. Prior finding 296 I. C. C. 159 reversed in part. 
No, ‘a South Carolina Intrastate Freight Rates & Charges, .... I. C. C. 

, 4-22-57, Commission. 


8. UNIFICATIONS 
81. Control of Two or More Carriers 


81.1 Facts Constituting Control 
81.16 Family Relation 


81.16 Mrs. Arthur is no longer manager of Arco, and although she 
has been retained as chairman of its board of directors, solely for purpose 
of using her name, the trust company, which has no interest in any other 
motor carrier, is in effective control. On these facts, existence of common 
control of applicant and Arthur & Co., or anything that might be construed 
as a common management resulting in a constructive common control, may 
not be found. Thus, sec. 210 does not apply. MC-52657, Sub 474, Arco 
Auto Carriers, Inc. Ext.—Minneapolis, Minn., .... M. C. C. , 5-6-57, 
Commission. 


81.16 Applicant’s brother purchased stock of Chattanooga Motor for 
$35,000 on Mar. 30, 1956. He was advanced $10,000 of such amount, plus 
$3,000 for working capital, by his two brothers, applicants, on an unsecured 
promissory note. Instant agreement was entered into six weeks thereafter, 
no payments had been made on the $13,000 as of Sept. 28, 1956, and Atlanta 
Motor would assume $25,000 note with $10,000 advanced for stock of 
Chattanooga Motor. Those facts, standing alone, are not sufficient to war- 
rant finding that applicants are controlled and managed in a common interest 
in violation of sec. 5(4). Compare 60 M. C. C. 475 and 65 M. C. C. 759. 
MC-F-6299, Atlanta Motor Lines, Inc.—Control & Merger—Chattanooga 
Motor Exp., Inc., .... M. C. C. , 5-6-57, Div. 4. 
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81.7 Disposition of Control Applications 
81.73 Motor Truck Authorized 


81.73 Control of Two or More Motor Carriers of Property in a Common 
Interest Authorized by Div. 4: 


Holmes, A. R.—Control—Newburgh Transfer, Inc., MC-F-6209, 5-3-57. 
Ward Transport, Inc.—Control—Melton Transport Co., MC-F-6425, 4-17-57. 


82. Transaction Sound & Applicant Fit 


82.1 Fitness of Vendee 
82.13 Provisions for Financing 


82.13 Increase in vendee’s fixed charges resulting from borrowing 
funds from its controlling stockholder, an affiliate, or an Okla. bank, the 
last mentioned at five percent interest, for down payment to consummate 
transaction, would not be contrary to public interest. MC-F-6280, Voss 
Truck Lines, Inc.—Pur.—Mountain Truck Line, Inc., 4-23-57, Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.06 Justification for Dormancy 


83.06 Abandonment of operations connotes cessations of service or 
long disuse of facilities coupled with intention that such service or use of 
facilities shall not be resumed. See 239 I. C. C. 250, 254; also 265 I. C. C. 
813. Transferor herein has never indicated an intent to abandon operations 
authorized, although after illness of White in 1949, operations were limited. 
At no time did transferor cease to be ready to perform common-carrier 
service when requested. Under circumstances, certificated rights in question 
cannot be considered as being abandoned or dormant. It follows that pro- 
posed transaction would not result in institution of a new service. F. D. 
19398, John G. White Certificate Transfer, 4-30-57, Div. 4. 


83.1 Necessary Proof 
83.19 Denials for Failure to Show 


83.19 In considering applications under sec. 5 of Act, commission is 
bound by evidence of record, and applicants have burden of showing nature, 
frequency, and scope of operations performed under rights considered, in 
order to support findings required by statute. 56 M. C. C. 739. Applicants 
have not met their burden of proof in this respect. MC-F-6306, J. H. Marks 
Trucking Co., Inc.—Pur.—W. B. Delafield, 5-6-57, Div. 4. 


83.2 Degree of Utilization 
83.20 Generally 


83.20 Specialized type of service considered makes it apparent that 
operations of a carrier holding oilfield authority necessarily would be 
sporadic and that it could not be expected to operate throughout its author- 
ized territory with same degree of regularity as, for example, carriers en- 
gaged in transportation of general commodities. MC-F-5960, Raymond Nye 
—Pur. (Por.)—H. J. & Grace L. Uhl, 5-3-57, Div. 4. 


83.22 Temporary Operation 


83.22 Evidence of operations and service provided under temporary 
management is not controlling, but it is entitled to be considered along with 
other evidence. MC-F-6209, A. R. Holmes—Control—Newburgh Transfer, 
Inc., 5-3-57, Div. 4. 
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83.25 Operation to Best of Ability 


83.25 Newburgh performed in good faith a substantial operation for 
a number of years, concentrating in providing service between points where 
its movement of freight was heaviest, principally because of its financial 
difficulties and lack of funds for adequate maintenance of its operating facili- 
ties. Compare 56 M. C. C. 137. Infrequent service at some points on its 
reutes, and occasional transfer to other carriers of shipments, which it could 
have delivered direct, are not barriers to approval. 65 M. C. C. 312. MOC-F- 
6209, A. R. Holmes—Control—Newburgh Transfer, Inc., 5-3-57, Div. 4. 


83.3 Reinstitution of Operation 
83.32 During or After Purchase Negotiations 


83.32 Evidence does not warrant finding that there has been a con- 
certed effort to build up operations for purpose of transaction herein. 
Compare 65 M. C. C. 733. There undoubtedly was close cooperation between 
parties, but this is insufficient to warrant a denial of transaction. Compare: 
B. C. Truck Lines, Inc.—Control & Merger, 65 M. C. C. 795. MO-F-5995, 
G. F. Alger Co.—Control & Merger—Portsmouth Truck Lines Co., 4-17-57, 
Div. 4. 


$3.35 Proposal by Vendee 


83.35 Applicants have not submitted evidence justifying conclusion 
that proposed reactivation of virtually dormant rights would serve any 
public need. MC-F-6306, J. H. Marks Trucking Co., Inc.—Pur.—W. B. 
Delafield, 5-6-57, Div. 4. 


83.4 Operation Required by Public Interest 
83.40 Generally 


83.40 Past operations do not per se establish that a transaction is in 
the public interest, but they do constitute an important factor to be con- 
sidered in determining whether a transaction should be approved. MC-F- 
5788, Hyman Transp. Co.—Pur.—Clark Brelsford, 4-19-57, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.90 Generally 


83.90 Transfer of dormant rights under sec. 5 of Act is permissible 
and has been approved in prior proceedings, where it has been shown to be 
in public interest, much weight being given first, to traffic needs in territory, 
and second, to possible adverse effect which institution of a new or re- 
vitalized service would have on other existing carriers. MC-F-6288, W. H. 
Wooten & J. H. Parker—Pur. (Por.)—L. L. Majure & Mrs. J. M. Majure, 

coe MC. G, 2000, GBE-57, Div. 4. 


83.90 Considering specialized type of vendor’s service and that no 
motor carrier opposes application, denial of application on ground of dor- 
mancy is not warranted. Compare 60 M. C. C. 663, and 65 M. C. C. 189 
and 752. MC-F-6371, Wright Motor Lines, Inc.—Pur.—Stark & Todd, Inc., 
4-25-57, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 
84.10 Generally 


84.10 In determining whether a new service would result from a given 
transaction, consideration should not only be given to past interline activi- 
ties of applicants with each other, and to interline activities of vendee with 
other carriers, but also to interline activities of vendor with other carriers. 
MC-F-5788, Hyman Transp. Co.—Pur.—Clark Brelsford, 4-19-57, Div. 4. 
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84.11 Previous Interchange 


84.11 After consummation, vendee’s operations between two points 
would be a new service only to extent that a single-line service would be 
substituted for former two-line service. Under such circumstances, no show- 
ing of need for service is necessary. MC-F-5788, Hyman Transp. Co.—Pur. 
—Clark Brelsford, 4-19-57, Div. 4 


84.12 Restrictions Against 


84.12 Restrictions on operating authority result in undesirable com- 
plications and should not be imposed except where evidence shows they are 
in public interest. Considering evidence here, imposition of restriction pre- 
cluding commonly controlled carriers from interlining at common points 
would detract from utility of rights and would not be in public interest. 
See 65 M. C. C. 312. MC-F-6209, A. R. Holmes—Control—Newburgh Trans- 
fer, Inc., 5-3-57, Div. 4. 


84.12 While restriction as to commodities authorized on back hauls is 
generally not desirable from an operational standpoint, each case must be 
decided on record made, and operations not supported by record should not 
be authorized. MC-F-5788, Hyman Transp. Co.—Pur.—Clark Brelsford, 
4-19-57, Div. 4. 

84.12 In a number of decisions under sec. 5 of Act, Commission has 
declined to impose restrictions requested by protestants because facts therein 
did not warrant such action. Compare 59 M. C. C. 393; 60 M. C. C. 301; 
65 M. C. C. 654; and 65 M. C. C. 437. Same conclusion is warranted here. 
MC-F-6294, Midwest-Motor Exp., Inc.—Pur. (Por.)—E. E. & T. A. Culp, 
5-6-57, Div. 4. 


84.2 Changed Pattern of Operation 


84.24 Combination of Regular & Irregular Authority 


84.24 Under unified rights, Alger should observe separate nature of its 
regular-route and irregular-route authority. 36 M. C. C. 561. C- 

G. F. Alger Co.—Control & Merger—Portsmouth Truck Lines Co., 4-17- 57, 
Div. 4. 


84.29 Split of Commodity Authority 


84.29 Before modifying authority to transport general commodities, 
excluding therefrom specific commodities, there must be a clear distinction 
between transportation of those commOdities and transportation of general 
commodities. Theatrical equipment, materials and supplies appear to be 
susceptible of transportation in standard equipment with general commodi- 
ties. Insofar as rights vendee would acquire duplicate vendor’s retained 
general commodity right, only one right now exists. Denied. See 55 M. C. C. 
184. MOC-F-6466, Clark Transfer, Inc.—Pur. (Por.)—Highway Exp. Lines, 
Inc., 5-6-57, Div. 4. 

84.29 Purchase of vendor’s authority to transport Mercer commodi- 
ties, 46 M. C. C. 845, and retention by vendor of his heavy hauling authority 
would be consistent with public interest. Carriers with authority to trans- 
port Mercer commodities cannot transport heavy and bulky items for anyone 
other than those specifically engaged in some phase of oil or gas industry, 
and carriers of heavy equipment and bulky articles cannot transport Mercer 
commodities unless specifically authorized to do so. MO-F-5960, Raymond 
Nye—Pur. (Por.)—H. J. & Grace L. Uhl, 5-3-57, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Approval would create competitive services between vendee and 
vendors, and it is doubtful that potential traffic in affected territory is suffi- 
cient to sustain both operations. Absence of direct carrier opposition is not 
controlling of this issue. Denied. MC-F-6172, Santa Fe Trail Transp. Co. 
—Pur. (Por.)—U. L. Brooks & J. C. Pitts, .... M. C. C. ...., 4-15-57, 
Div. 4. 
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84.34 Protective Conditions 


84.34 Plan designed to eliminate existing duplications in operating 
rights approved. MC-F-6425, Ward Transport, Inc.—Control—Melton 
Transport Co., 4-17-57, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 To achieve maximum of economies and improvements in service, 
it seems essential that a single operating entity should result. It is Com- 
mission’s policy to encourage corporate simplification, and in furtherance 
thereof, unification through merger, purchase or otherwise, as soon as 
feasible will be expected. MC-F-6209, A. R. Holmes—Control—Newburgh 
Transfer, Inc., 5-3-57, Div. 4. 


85.1 Service 
85.10 Generally 


85.10 Where improved service to public would result from unification, 
such as appears herein, approval would be consistent with public interest. 
MC-F-6294, Midwest Motor Exp., Inc.—Pur. (Por.)—E. E. & T. A. Culp, 
5-6-57, Div. 4. 


$5.17 Preserve Needed Service 


85.17 Consummation of transaction would assure continuance of serv- 
ice to communities previously served by Chattanooga Motor. MOC-F-6299, 
Atlanta Motor Lines, Inc.—Control & Merger—Chattanooga Motor Exp., Inc., 
coeoe BM ©. GC. .2- 05 G-O07, Dev. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Likelihood that joint service would be more competitive than 
that rendered separately does not warrant withholding authority sought, 
especially as evidence indicates that freight is available to support commonly- 
controlled operations, as well as those of protestants. Compare 57 M. C. C. 
69 and 58 M. C. C. 715. MC-F-6209, A. R. Holmes—Control—Newburgh 
Transfer, Inc., 5-3-57, Div. 4. 


85.33 Proof of Impairment 


85.33 Record does not warrant finding that vendor’s rights are dor- 
mant or that competitive effect of proposed unified service would seriously 
impair service presently rendered by, or result in any real injury to, compet- 
ing carriers. MC-F-6294, Midwest Motor Exp., Inc.—Pur. (Por.)—E. E. & 
T. A. Culp, 5-6-57, Div. 4. 


85.84 Result of Temporary Operation 

85.34 It has not been established that vendee’s active competitive 
service under temporary authority has caused any oversupply of transporta- 
tion or material revenue loss to protestants, and there are no reasons for 
believing its operations on a permanent basis would do so. MOC-F-6280, 
Voss Truck Lines, Inc.—Pur.—Mountain Truck Line, Inc., 4-23-57, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 
85.41 Conditions for protection of employees prescribed in 261 I. C. C. 
672 imposed. F. D. 19657, Gulf, C. & S. F. Ry. Co., 5-3-57, Div. 4. 


85.44 Motor Bus Carrier 


85.44 Findings conditioned upon reservation of jurisdiction for three 
years to protect carrier employees and consummation of transaction will be 
deemed to be an acceptance by vendee of such reservation of jurisdiction. 
Compare 57 M. C. C. 123, 156. MC-F-5822, Greyhound Corp.—Pur. (Por.) 
—Boston & Maine Transp. Co., 4-1-57, Div. 4. 








1090 1. C. C. PRACTITIONERS’ JOURNAL 





85.44 Findings conditioned to reserve jurisdiction herein applicable to 
vendor only, if transaction is consummated, for a period of three years, to 
make such additional findings and impose such terms and conditions with 
respect to employees of vendor as may be necessary and lawful, if, upon 
petition, it is shown that their conditions of employment have been or will 
be adversely affected by anything done pursuant to, or as a result of, consum- 
mation. MC-F-6862, Missouri Transit Co., Inc.—Pur. (Por.)—Missouri 
Pacific Transp. Co., 4-25-57, Div. 4. 


86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.31 Original Railroad Agreement 
86.31 Original Railroad Joint Facility Agreement Approved by Div. 4: 


Lehigh Valley R. Co. Lease, etc., F. D. 19697, 5-8-57 (embraced in F. D. 
19696). 


87. Disposition of Unification Applications 


87.1 Merger 
87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Gulf, C. & 8S. F. Ry. Co. Merger, F. D. 19657, 5-3-57. 
87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 


Authority and Property of Two or More Carriers of Property Authorized by 
Div. 4: 


Atlanta Motor sua, Inc. —— & Merger—Chattanooga Motor Exp., Inc., 
MC-F-6299, o ae Se ‘ 


Convoy Co.—Pur.—H. Ww. “sci MC-F-6054, .... M.C.C. ...., 4-22-57. 


Pikovsky, Gene—Control; Hyman Transp. Co.—Pur.—Clark Brelsford, MC- 
F-5788, 4-19-57. Prior reports, 65 M. C. C. 505, 1-11-56 and 7-17-56 
modified. 


Scott, A. C.—Control; G. F. Alger Co.—Control & Merger—Portsmouth 
Truck Lines Co., MC-F-5995, 4-17-57. Prior report 70 M. C. C. 163. 


Voss Truck Lines, Inc.—Pur.—Mountain Truck Line, Inc., MC-F-6280, 
4-23-57. 


Wright Motor Lines, Inc.—Pur.—Stark & Todd, Inc., MC-F-6371, 4-25-57. 
87.14 Water Carriers—Approved 


87.14 Unification by Merger or Purchase of Operating Authority and 
Property of Two or More Water Carriers Authorized by Div. 4: 


White, J. G., Certificate (W-71) Transfer, F. D. 19398, 4-30-57. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4 for Failure of Proof: 

Marks Trucking Co., Inc., J. H.—Pur.—W. B. Delafield, MC-F-6306, 5-6-57. 


Woodworth, Sr., Thos.—Pur.—T. E. Griffin, MC-F-6515, .... M.C.C 
5-7-57. 
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87.2 Purchase of a Portion of Franchise 
87.22 Motor Bus Lines—Approved 


87.22 Purchase of Portion of Operating Authority of One Motor Car- 
rier of Passengers by Another Such Carrier Authorized by Div. 4: 


Greyhound Corp.—Pur. (Por.)—Boston & Maine Transp. Co., MC-F-5822, 
4-1-57. 


Missouri Transit Co., Inc.—Pur. (Por.)—Missouri Pacific Transp. Co., MC- 
F-6362, 4-25-57. 


87.23 Motor Truck Lines—Approved 


87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Case Bros. Trucking Contractors, Inc.—Pur. (Por.)—Raymond Nye, MC-F- 
6204, 5-3-57 (embraced in MC-F-5960). 


Hickerson Bros. Truck Co., Inc.—Pur. (Por.)—Raymond Nye, MC-F-6218, 
5-3-57, (embraced in MC-F-5960). 


Midwest Motor Exp., Inc.—Pur. (Por.)—E. E. Culp & T. A. Culp, MC-F- 
6294, 5-6-57. 


Nye, Raymond—Pur. (Por.)—H. J. & Grace L. Uhl, MC-F-5960, 5-3-57. 

Wooten, W. H., & J. H. Parker—Pur. (Por.)—L. L. Majure & Mrs. J. M. 
Majure, MC-F-6288, ass Be Sh Sk: 064:0g See 

87.27 Motor Truck Lines—Denied 


87.27 Purchase of Portion of Operating Authority of One Motor Car- 


rier of Property by Another Such Carrier Denied by Div. 4 Because of 
Failure of Proof: 


Clark Transfer, Inc.—Pur. (Por.)—Highway Exp. Lines, Inc., MC-F-6466, 
5-6-57. 


Santa Fe Trail ww ¢ Co.—Pur. (Por.)—U. L. Brooks & J. C. Pitts, MC-F- 
6172, . M,C. C. ...., 4-15-57. 





Recent Court Decisions 


By Warren H. Wacner, Hditor 





Terminal area—for a change application should be made in MC-37, not in a 
separate, single-party proceeding. 


Acme Fast Freight, Inc. v. United States (Civil No. 118-100). 


On May 13, 1957, a three-judge court for the Southern District of 
New York dismissed a complaint seeking to enjoin a cease and desist 
order of the Commission against use of a larger terminal than established 
in Ex Parte No. MC-37. 

Quoting the opinion of the Court: 


This is an action to enjoin, set aside and annul an order of the 
Interstate Commerce Commission directing plaintiff to cease and 
desist from maintaining an unlawful terminal area. The com- 
plaint is dismissed. 

Plaintiff is a freight forwarder operating in 246 cities through- 
out the United States including the Oakland-San Francisco Bay 
area. Its function is to assemble less than carload lots of freight 
into carload lots for particular destinations, and, conversely, to 
receive carload lots destined for more than one consignee, break 
them down, and distribute them to consignees within its terminal 
area. 

The controversy centers upon the size of plaintiff’s terminal 
areas. Within these areas, under the Interstate Commerce Act, 
it is permitted to perform the work of picking up and distributing 
freight by using its own vehicles or those of another carrier. It 
is not necessary that either it or its carrier have an I. C. C. certi- 
ficate of convenience and necessity for the transportation of freight 
between or among the various communities in this area, as is re- 
quired of regulated carriers by 49 U. 8. C. § 306. Outside the 
terminal area, however, it would be necessary for the plaintiff to 
interchange the freight with a carrier having such a certificate. 

In a proceeding known as Ex Parte MC-37, Commercial Zones 
and Terminal Areas, 46 M. C. C. 665, 48 M. C. C. 95, 48 M. C. C. 
418, 48 M. C. C. 441, 51 M. C. C. 676, 53 M. C. C. 451, 54 M. C. C. 
21, 54 M. C. C. 615, the Interstate Commerce Commission promul- 
gated a regulation providing for the uniform establishment of 
terminal areas for freight forwarders and motor carriers through- 
out the United States, and establishing their limits as including a 
municipality and a surrounding area, the size of which depended 
upon the population of the municipality. This proceeding was an 
extensive one in which both motor carriers and freight forwarders, 
including the plaintiff, were represented. At first, consideration 
was given to an attempt to establish a terminal area custom-tailored 
to each city. It was found, however, that such an effort would 
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overwhelm the facilities of the Commission. It was thereupon de- 
termined that the terminal area of each municipality should be 
established in substantial conformity with its commercial zone 
which in turn was to depend upon the uniform application of a 
formula based upon the population of the municipality. 

The order under review was entered in an enforcement pro- 
ceeding No. 31730, commenced by the Commission after it found, 
from a routine examination of the tariffs filed with it, that certain 
of plaintiff’s terminal areas appeared to be substantially more 
extensive than that provided by the regulation promulgated in 
MC-37. Plaintiff had undertaken to serve these areas during a 
period when there was no Commission definition to guide it and 
it persisted after the promulgation of this regulation in 1948. 

It is undisputed that plaintiff serves terminal areas of greater 
size than those authorized by the Commission’s regulation and the 
Commission so found. This, we believe, in itself, is sufficient legal 
support for the order which it entered. 

Plaintiff claims, however, that it was entitled to show the eco- 
nomic justification for the larger terminal areas which it has been 
serving and to have the Commission pass upon this question in 
this proceeding. The Commission directed its examiner to receive 
this proof but it held that it was not relevant to the issue under 
consideration; that the only question before it was compliance or 
noncompliance with the uniform regulation already promulgated. 

We believe the Commission was correct. Once its regulation 
was promulgated it had no authority to authorize a variance, except 
by an amendment to the regulation, at least unless the regulation 
itself provided for the granting of such variances. Section 406(b) 
of the Interstate Commerce Act, 49 U. 8. C. § 1006(b), requires the 
Commission to take appropriate action to enforce its regulations 
if it learns, either by complaint or its own investigation, that these 
regulations are being violated. The plaintiff has been unable to 
show any authority for the Commission to exercise discretion in 
such matters. Accordingly, in the present proceeding there was 
only one question and that was whether or not the terminal area in 
fact exceeded that authorized by Commission regulation. The just- 
ness or reasonableness in the plaintiff’s serving a more extensive 
terminal area was not properly before the Commission in this pro- 
ceeding. 

This question of justness or reasonableness should have been 
presented by an appropriate application in proceeding MC-37. 
This is no mere procedural nicety. The issue raised by the plaintiff 
cannot be determined by the impact of the regulation upon it alone. 
In an appropriate proceeding there would be two questions. First 
and foremost, should any exception be made to the uniform Com- 
mission regulation and, second, should an exception be made in 
favor of the plaintiff. _The first question is the primary question 
and that may only be determined upon the consideration of nation- 
wide factors. The wisdom of uniform regulations, like the wisdom 
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of legislation, can rarely be determined by examining their impact 
upon a single individual. MC-37 offers the proper vehicle because 
in that proceeding the parties offer full representation of the in- 
dustry whereas in the present proceeding a much narrower segment 
of the industry was represented. 

Complaint dismissed. 





Import rates—differences in distance—distances by water to the port—evidence 
to support I long standing port differenti policy. 


ad 


Baltimore & Ohio Railroad Co. v. United States (Civil No. 9237). 


On April 26, 1957, a three-judge court for the District of Maryland 
modified certain orders of the Commission prescribing parity of import 
iron ore rates from Baltimore, Philadelphia, and New York to destina- 
tions in Central Territory, and remanded the case to the Commission 
for further proceedings. 

Quoting from the opinion of the Court: 


This suit was brought by the Baltimore and Ohio Railroad 
Company, and others, to set aside decisions and orders of the Inter- 
state Commerce Commission which prescribed parity of railroad 
rates on imported iron ore from the ports of Baltimore, Philadel- 
phia and New York to seventeen destinations in the eastern portion 
of the so-called differential or Central Freight Association terri- 
. Se 

The decisions of the Commission which are challenged in this 
proceeding mark the departure from a long established practice 
which has kept the rates applicable to both import and export 
traffic to and from differential territory lower as to Baltimore than 
the other Atlantic ports. The differentials were first established 
in 1877 by agreement of the carriers serving the territory in order 
to avoid misunderstandings in respect to the geographical advan- 
tages of Baltimore, Philadelphia and New York, as affected by rail- 
and-ocean transportation, so as to equalize the aggregate cost of 
transportation between competing points in the west and the do- 
mestic and foreign ports reached through those cities. The differ- 
entials were arbitrary in a measure since they reflected only in 
part the lesser distances to Baltimore and Philadelphia as com- 
pared with the distances to New York and Boston, but they were 
established by compromise as the only means of averting rate wars. 
The differentials applied to all traffic eastbound and westbound, 
domestic and export-import, between Central territory and the 
north Atlantic ports. ... 

While this arrangement originated in a voluntary agreement 
of the carriers it has been considered by the Commission from time 
to time during the past 60 years when it was brought to the Com- 
mission’s attention by commercial interests in Boston, New York, 


Philadelphia and Baltimore, and in each instance has been found 
lawful. ... 
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. .. the Interstate Commerce Commission, in the decisions now 
under review, gave its approval to parity of rates on iron ore 
moving from New York, Philadelphia and Baltimore to Central 
territory, but denied parity to Boston. The case grew out of the 
publication by the Pennsylvania of reduced rates on iron ore, 
effective February 9, 1953, from Philadelphia to the seventeen 
points in differential territory, and the simultaneous publication of 
like rates by the New York Central from the ports of New York 
and Boston, and by the Erie Railroad from New York to destina- 
tions in the Youngstown area on their lines. The effect of these 
publications was to reduce the rates on iron ore from Philadelphia, 
New York and Boston to Youngstown to $2.71 per gross ton, the 
same rate which applied to Baltimore. In order to meet this reduc- 
tion and to preserve at least in part the historic differential, the 
Baltimore and Ohio and the Western Maryland then published, 
to be effective February 16, 1953, a reduced rate of $2.51 per ton 
on iron ore from Baltimore to those of the seventeen points on their 
lines, thus restoring a 20-cent differential in favor of Baltimore as 
compared with the other three ports. No attempt was made by the 
Baltimore railroads to restore the standard differential of 60 cents 
over New York and Boston. 

The Baltimore and Ohio and the Western Maryland also pub- 
lished a reduction of 20 cents per ton, effective February 16, 1953, 
to Pittsburgh, Johnstown, Donora and Monessen in order to estab- 
lish a differential on shipments of ore to Pittsburgh in accordance 
with the general port differential structure and to preserve a proper 
rate relationship between Pittsburgh and the other named cities. 
The Pennsylvania countered with a rate reduction of 20 cents per 
ton, effective February 16, 1953, from Philadelphia and Baltimore 
to the four named cities, and a further reduction of 20 cents in its 
rates from Philadelphia and Baltimore to the seventeen points in 
differential territory, effective March 11, 1953. 

The modification of rates on iron ore by the railroads which 
serve the Atlantic ports in competition with Baltimore was brought 
about by important changes in business conditions involving an 
increased demand for steel and an increase in the importations of 
iron ore which theretofore had contributed little to the total volume 
of commodities transported by the railroads from the coast to the 
interior. The origins of the ore that has been and will be imported 
through the Atlantic ports have an important bearing on the con- 
troversy.... 

The relation of the rates to the distances for which iron ore is 
transported from the Atlantic ports to the differential territory is 
a factor necessary to be considered in this case since § 3 of the 
statute forbids a carrier to give any undue or unreasonable prefer- 
ence to any port or locality or to subject any port or locality to any 
undue or unreasonable prejudice. The short line distances of the 
railroads from the several ports to Youngstown, Ohio, that is, the 
shortest physical routes over which traffic may be moved without 
transfer of lading, although through rates and routes may not be 
published, are as follows: 
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To Youngstown, Ohio 


Difference in 
Short Line Distance over 


From Distance Baltimore 
miles miles 
I a 378 — 
SII. sncsicisesserpniba.dpaiinenppapteidiatcttntiiiaas 424 46 
EE CR ane em 437 59 
RE eee 490 112 
RE: teientcnninctetisinimminiiaiidinnatde 646 268 


The short tariff route distances between these points, that is to 
say, the shortest routes from each port over which rates on iron ore 
are actually published, are as follows: 


To Youngstown, Ohio 


Excess over 
the Shortest 
Tariff Route 
from 
Short Tariff Baltimore 
From Route (W. Md.— 
miles 381 Miles) 
Philadelphia : 
iia iach lala iainn 428 47 
Morrisville: 
iach lea 441 60 
New York: 
ne 569 188 
ee ne 612 231 
Boston 
ean lnatilineies 670 289 
iittala atria 661 280 
ee Ee 692 311 


For reasons of convenience, the Pennsylvania moves iron ore 
traffic over longer and more circuitous routes from both Philadel- 
phia and Baltimore to Youngstown. The route which it uses from 
Philadelphia (434 miles) is practically the same as its short tariff 
route therefrom (428 miles) ; but instead of using its short tariff 
route of 404 miles from Baltimore, it carries the shipments 423 
miles through Perryville, Maryland. If its actual operating route 
from Philadelphia is compared with its actual operating route from 
Baltimore, the difference in distance is only 11 miles; but if this 
operating route from Philadelphia is compared with the short 
operating route from Baltimore—that of the Western Maryland 
Railroad—Philadelphia’s excess distance is 53 miles. 

The decisions of the Commission are set forth in the report of 
Division 2 on February 5, 1954, 291 I. C. C. 527, and the report of 
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the full Commission on October 1, 1956, 299 I. C. C. 195. The 
latter dealt principally with additional evidence adduced in the 
interval and seems to have adopted the report of Division 2 except 
that it approved the new schedules from New York to the Youngs- 
town area which Division 2 had rejected. The reports recite in 
considerable detail the history of the differential, hereinbefore set 
out, and the contentions of the opposing sides; and the findings of 
the Commission, which are sometimes mingled with the statement 
of the contentions of the parties, and the ultimate conclusions of 
pe Commission are then set forth. They may be summarized as 
follows: 


It is shown by a statement filed by the Pennsylvania in sup- 
port of its claim to parity, which the Commission seems to have 
found correct, that parity of rates on iron ore applies both from 
Baltimore and Philadelphia to Steeltown, Pennsylvania, a steel pro- 
ducing point east of Pittsburgh; also from Baltimore and Phila- 
delphia to Buffalo, although the route from Baltimore over the 
Baltimore and Ohio is 190 miles and that over the Western Mary- 
land is 165 miles longer than the route from Philadelphia over the 
Pennsylvania. A similar comparison is made between routes from 
Baltimore and routes from Norfolk to steel mills in Ohio and Michi- 
gan as to which parity prevails, although the distances from Nor- 
folk are from 25 to 192 miles longer than the distances from Balti- 
more. Likewise parity of rates but disparity of distances exist in 
rates from Lake Erie ports to steel mills in the Youngstown and 
Wheeling areas, as to which reference is made to the decision of the 
Commission in Iron Ore Rate Cases, 41 I. C. C. 181, in which the 
Commission pointed out that blast furnaces must be operated con- 
tinuously and that it is of advantage to the steel producers and 
also to the operators of the vessels to have more than one port 
available. It was also shown that there is a movement of large 
quantities of eastbound ore from Erie and Buffalo to the steel mills 
at Bethlehem, Fairless, Philadelphia and Sparrows Point under a 
parity rate of $2.71—notwithstanding the inequality of distances; 
and it was said that the earnings under the proposed rates from 
Philadelphia to steel mills in the Youngstown area compare favor- 
ably with the earnings under the $2.71 rate from Erie and Buffalo 
to eastern furnaces. 


In both reports the Commission seems to have approved the 
contention of the Pennsylvania that there are only 11 miles differ- 
ence between the transportation routes from Philadelphia and Bal- 
timore to the differential territory and, therefore, the services from 
both ports are substantially identical. In its final report the Com- 
mission said : 


‘The Pennsylvania urges also that rates from Philadel- 
phia the same as those from Baltimore are justified by mileage 
and service factors. The average tariff-route distances over 
the Pennsylvania to the 17 destinations in differential terri- 
tory are 422 miles from Philadelphia and 398 miles from Bal- 
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timore. Based on these distances, the equalized rates yield 
average ton-mile revenues of 6.4 mills from Philadelphia and 
6.7 mills from Baltimore. The actual operating route of the 
Pennsylvania from Philadelphia is only 11 miles greater than 
its actual operating route from Baltimore. In both instances, 
the movement is via Pittsburgh, and approximately 75 percent 
of either haul is over the same tracks. Thus, the service over 
the Pennsylvania is substantially identical from both Phila- 
delphia and Baltimore.’’ 


This statement seems to say that, in considering difference of 
distance between Baltimore and Philadelphia, the comparison 
should be made between the Pennsylvania’s direct route from 
Philadelphia and its unnecessarily long route from Baltimore via 
Perryville, rather than between the tariff route of the Pennsylvania 
from Baltimore and the corresponding routes of the Baltimore 
railroads from Baltimore. 

The Commission did not undertake to appraise the relative 
weight of the various factors entering in its decision, but Division 2 
stated the following general conclusions with respect to the pro- 
posed rates from Philadelphia, New York and Boston: 


‘‘The evidence in support of the proposed adjustment 
from Philadelphia is substantially stronger than that offered 
in behalf of the proposed rates from New York and Boston. 
We are convinced that, in view of the earnings that would be 
yielded by the suspended rates from Philadelphia, such rates 
are not below a minimum reasonable level. We are of the view 
further that establishment of the proposed rates from Phila- 
delphia will not result in disrupting the existing port relation- 
ship on traffic generally to destinations in differential terri- 
tory. As indicated, the rates on iron ore from Baltimore and 
Philadelphia to the Pittsburgh area have been on a parity for 
over 50 years without disturbing the port relationship on the 
other commodities, and no good reason appears why the exten- 
sion of this parity to ore-consuming points beyond Pittsburgh 
should change this situation. The record is persuasive that the 
iron ore tonnage through Baltimore will probably continue to 
increase regardless of the movement through Philadelphia. 

‘*Moreover, in administering the provisions of the act the 
Commission is required to carry out the national transporta- 
tion policy, which has for its ultimate objective the develop- 
ment, coordination, and preservation of a national transpor- 
tation system adequate to meet the needs of the commerce of 
the United States, of the Postal Service, and of the national 
defense. The evidence is certain that in the years to come a 
large proportion of the iron ore used in this country will origi- 
nate in foreign countries. This iron ore is and will be an 
important factor in national defense. Especially in case of 
national emergency, it is highly desirable that the needs of 
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the steel industry be not jeopardized by forced reliance upon 
one port which could be incapacitated through congestion or 
other cause, and that, in the interest of national defense, 
Philadelphia and Baltimore be placed on a rate parity on im- 
ported ore as proposed in the schedule filed to become effective 
on February 19, 1953. Such a parity would not result in 
undue preference or prejudice.”’ 


Division 2 reached the ultimate conclusion that the proposed 
rates from Philadelphia to the differential territory were just and 
reasonable but that the rates from New York and Boston were not 
shown to be just and reasonable. 

The general conclusions of the full Commission reaffirmed 
Division 2 with respect to rates from Philadelphia. They found 
that a substantial increase in iron ore imports would continue in 
that Labrador tonnage would increase to 10,000,000 tons in 1956 
and to a greater extent in later years, and that the tonnage through 
Baltimore would probably continue to increase notwithstanding the 
maintenance of a parity rate with Philadelphia and also with New 
York. The Commission also reaffirmed the conclusions of Division 2 
with respect to the necessity for parity in carrying out the national 
transportation policy. ... 


New York amd Boston rates: 


The railroads serving New York and Boston pointed out the 
importance of being allowed to share in the new traffic based upon 
the importation of iron ore so as to replace the large revenues now 
received from domestic iron ore moving eastward from the Minne- 
sota-Michigan ranges. The railroads also stressed the fact that 
business interests could not be expected to invest capital in con- 
structing unloading facilities at New York or Boston unless parity 
of rates was established with Baltimore and Philadelphia, enabling 
the more northerly ports to share in the business; and they also 
emphasized the importance of having one or more ports available 
to handle the new importations. 

Division 2 of the Commission, however, pointed out the greater 
distances from New York and Boston to the differential territory 
and resulting in the smaller earnings at these ports under parity 
of rates... . 

The Commission then made a comparison of revenues from the 
four north Atlantic ports to destinations in the Youngstown area. 
In one computation, using short-line distances, the following tabu- 
lation was made of the car-mile and ton-mile revenues on an 
average load of 62 gross tons and the rate from Baltimore of $3.035, 
which included the Ex Parte No. 175 increase, i.e., a general in- 
crease applied by the Commission to all the rates: 
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Short-Line 
From Distances Car-Mile Ton-Mile 
miles cents mills 
EEE LE TEL 378 49.8 8.0 
IIE ss cinesiteiinatiiiattiniiientianai 424 44.4 i2 
a 490 38.4 6.2 
OO eee ee 646 29.1 4.7 


The Commission then considered certain cost studies submitted 
by the Erie Railroad for the single line haul from New York to 
Youngstown and for the joint haul with other railroads from Bos- 
ton, and stated the final conclusion: 


‘*We have carefully considered all of the evidence pertain- 
ing to the estimated out-of-pocket cost from New York and 
Boston. After restating the costs on the bases indicated, in- 
cluding the distribution of the costs of freight-train repairs, 
depreciation, and rentals of other than mileage cars over 
freight-train car-miles, loaded and empty, and the application 
of the unit cost to the loaded and empty car-miles of the im- 
ported ore traffic, we conclude that $2.647 and $3.42 would 
more nearly approximate the out-of-pocket costs per gross ton 
from New York and Boston, respectively. On these bases, the 
rate of $3.035 would exceed the cost from New York by 38.8 
cents per gross ton, but would be 38.5 cents less than the costs 
from Boston.’’ 


On this basis the Commission found that the Baltimore rate 
would be just and reasonable as applied to New York, but would 
not be just and reasonable as applied to Boston. 

The Commission also found that the $2.51 rate from Baltimore 
to Youngstown proposed by the Baltimore railroads as of February 
16, 1953, would not be just and reasonable despite the fact that a 
comparison of the car-mile and ton-mile revenues via short line 
distances under the $2.71 rate (without the Ex Parte No. 175 in- 
crease) from New York to Youngstown, with similar revenues 
under the $2.51 rate from Baltimore, shows that the latter would 
exceed the former. The comparison is shown by the following 
table : 


To Youngstown, Ohio 


From Car-Mile Ton-Mile 
Rate cents mills 

I icin aaah nti inetigh aliens $2.51 41.2 6.6 

ey ee 2.41 34.3 5.5 


In general, the Commission concluded that the natural advan- 
tages to which the Port of Baltimore would ordinarily be entitled 
were outweighed by the need to maintain ports of entry for iron 
ore at Philadelphia and New York and that this should be accom- 
plished by diverting traffic from Baltimore to the other ports to 
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such an extent that the facilities already established at Philadelphia 
may be more extensively and profitably used, and so that New York 
would be encouraged to build facilities which it does not now 
possess. 

The weight to be given to the administrative findings of the 
Commission and the scope of the authority of the reviewing court 
are well established. The expert judgment of the Commission in 
respect to matters in the field committed to it by Congress must 
be recognized and its conclusions, if supported by substantial evi- 
dence on the whole record, must be accepted. The Court is not at 
liberty to substitute its judgment for that of the Commission... . 

The Commission is not required to make detailed findings of 
fact but must make the basis of its decision clear so that the review- 
ing court may perform its function. .. . 

The specific question which the Commission decided was 
whether the prospective increase in the importation of iron ore, 
especially ore from Labrador, requires or justifies the striking down 
of the long established differential in favor of Baltimore in order 
to enable Philadelphia and New York to have a share of the traffic 
and thereby insure their maintenance as ports of entry for the 
product. 

The Commission in reaching its conclusions must of course give 
effect and adhere to the national transportation policy declared by 
Congress, which provides for the promotion of sound economic con- 
ditions among the several carriers and the establishment of reason- 
able charges for transportation services without unjust discrimina- 
tion, undue preferences or advantages and without unfair or de- 
structive competitive practices, to the end that a national trans- 
portation system may be built up, adequate to meet the needs of 
the commerce of the United States and of the Postal Service and 
of the national defense. . . . However, in effecting this policy it is 
made unlawful for any carrier to give any undue or unreasonable 
preference to any person, locality or port, or to subject any person, 
locality or port to undue or unreasonable prejudice or disadvan- 
tage... . The statute also provides that when any schedules stating 
a new rate are filed the Commission is required to have a hearing 
as to the lawfulness of the rate and the burden of proof is upon the 
carrier proposing the rate to show that it is just and reasonable. . . . 

In this case the Commission has concluded that the burden was 
met and we must determine whether the Commission has made 
basic findings sufficient to support its conclusions and whether 
there was substantial evidence to support the findings. In uphold- 
ing parity of rates for Baltimore, Philadelphia and New York the 
Commission has disregarded the disparity of distances and thus in 
effect has approved a lower rate from Philadelphia and New York 
than the rate from Baltimore. This ruling, however, has upset a 
railroad and Commission practice of many years duration in which 
the factor of distance was given effect. Such discrimination is not 
of itself illegal, for there are numerous instances amongst the 
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myriaa rates on file in which disparity of distances are necessarily 
disregarded in the operation of transportation systems. To con- 
demn a rate on this score it must be shown that, in violation of 
Section 3 of the statute, the rate results in undue or unreasonable 
preference or inflicts undue or unreasonable prejudice upon certain 
territory involved. ... 

What are the findings upon which the Commission relies as 
the basis for its conclusion that there should be parity of rates be- 
tween the ports notwithstanding the factor of distance? As to 
Philadelphia and Baltimore they seem to be: 


1. That there is parity in respect of rates between Baltimore 
and Philadelphia as to other routes which involve differ- 
ences in distance; 

2. That in any event the difference in distance to the differ- 
ential territory, measured from Philadelphia and Balti- 
more, is so insignificant that it should be disregarded, and 

3. That the needs of the producers of steel and the require- 
ments of the Postal Service and of the national defense 
make essential the maintenance of a plurality of ports for 
the importation of iron ore into the United States. 


The propriety and sufficiency of these findings must be ap- 
praised against the historic background in which the differential 
in favor of Baltimore has been maintained. Undoubtedly it origi- 
nated in the natural advantages derived from the shorter distance 
of the port to destinations in the west and for this reason has been 
recognized for many years as a dominant factor in the rate relation- 
ships between the competing ports not only by practical railroad 
men but by impartial governmental authority in control. This 
practical solution of the difficulties arising from competition was 
based on solid legal ground, for it is settled that the law does not 
attempt to equalize opportunities among localities and that the 
natural advantage which belongs to a locality does not constitute 
a preference. . . . The Commission itself is without authority to 
adjust rates and differentials for the purpose of diverting traffic 
from one locality to another simply on the ground that too much 
traffic passes through one gateway and too little through another. 


This does not mean, of course, that rates are to be rigidly pro- 
portioned to respective distances or that a carrier may not reduce 
its rates to meet competition within the zone of reasonableness, but 
differences in rates based upon differences in length of haul, density 
of traffic and other elements of the cost of service are within a long 
standing practice of rate making, and a rate may not be filed for 
the purpose of diverting traffic from one locality in order to build 
up another. ... Even if a reduced rate is reasonable, it is unlawful 
if it results in undue prejudice. . . . The Commission in reaching 
its conclusion must consider all of these factors and may not con- 
demn a difference in rates ‘‘unless it is shown not to be justified 
by the cost of the respective services, by their values, or by other 
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transportation conditions.’’ United States v. Illinois Cent. R. R. 
Co., 263 U. S. 515, 524. 

In passing upon the merits of the case, the Commission gave 
no consideration to the cost or value of the services of the railroads 
competing for traffic at Philadelphia and Baltimore. No evidence 
on these points was offered or required; but the ultimate finding 
of the Commission as to distances from Philadelphia and Baltimore 
to Central territory was that the difference is so insignificant that 
the service from both ports is substantially identical. Evidence to 
support this finding seems to us to be lacking. Not only does the 
disparity, which had been considered substantial for many years, 
still exist, but the only standard of measurement proffered by the 
Commission for its finding was obviously incorrect. The Commis- 
sion declared that the actual operating route from Philadelphia to 
Central territory is only 11 miles greater than the operating route 
from Baltimore. This seems convincing until it appears, from a 
careful reading of the decision, that the Commission is comparing 
the distance via the Pennsylvania from Baltimore with the distance 
via the Pennsylvania from Philadelphia and that in doing so it 
measures the distance from Philadelphia over a direct route, but 
measures the distance from Baltimore over a circuitous line through 
Perryville, which the railroad company adopts for its own conveni- 
ence. Clearly this treatment was wrong. The comparison should 
be made on the same basis in each instance, for example, between 
the short line distances or between the short tariff distances from 
both ports, which shows a difference of 47 miles in the one case 
and 24 miles in the other. It is fair to say that the Commission, 
contrary to its former policy, either gave no weight whatever to 
the factor of distance or found that it was overborne by the general 
policy of supplying the needs of national commerce and the require- 
ments of national defense. 

We do not overlook the existence of parity of rates despite 
disparity of distances in respect to other commodities over other 
routes to which the Commission referred in its decision, seemingly 
as precedent for its present action. There was nothing new in this 
situation. These other rates had long existed but in spite of them 
the differential in favor of Baltimore on traffic moving to the Cen- 
tral territory had been maintained and carriers serving the port 
in reliance upon it had adjusted their rates and provided and 
maintained adequate facilities. We think that these other rates 
furnish no reasonable basis for change of view on the part of the 
Commission. 

It is obvious that the principal basis for the Commission’s 
decision was its finding that parity of rates on imported iron ore 
moving westerly from the Atlantic Coast to the interior was neces- 
sary to insure the maintenance of New York, Philadelphia and Bal- 
timore as ports of entry in furtherance of the policy of Congress 
to build up a national transportation system. How far the Com- 
mission’s authority extends in this direction is an interesting and 
important question. The respondents stress the passage of the 
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Act of September 18, 1940, 54 Stat. 899, whereby the Act to regu- 
late commerce was amended to include the introductory declaration 
of the national transportation policy. This amendment has been 
cited in a number of decisions which hold that the Commission must 
follow it as a guide in the enforcement of all the provisions of the 
statute.° No one suggests, however, that the Commission has 
general authority to build up the transportation system of the 
country as it deems best in disregard of the right of a locality to 
enjoy its natural advantages, or in disregard of Section 3 of the 
statute which prohibits unlawful preferences and unlawful dis- 
crimination. At most the national needs constitute one of the 
factors to be considered while the other factors which have entered 
into the practice of rate making from the beginning must still be 
taken into account, the Commission retaining its power to give 
appropriate weight to each of them. 

For our purposes it is enough to determine whether there is 
substantial evidence to support the finding that a radical change in 
the rates was needed to support the national policy. In the first 
place, it is to be noted that there is no evidence of financial weak- 
ness on the part of the railroads involved as has led the Commission 
in some cases to fix rates in aid of the financial necessities of cer- 
tain carriers. See New England Divisions case, 261 U. S. 184. 
The decision of the Commission is based on the general conclusion 
that the northerly ports will have no share in the transportation of 
imported iron ore so long as the differential exists because ocean 
freights have been generally equalized since 1920 and the ore will 
inevitably be shipped to the port which enjoys the cheapest rail- 
road rate to the interior. 

Definite findings are made as to the ocean distances from major 
sources of iron ore to the north Atlantic ports, which show the 
distances from Labrador to be 950 miles to Boston, 1187 miles to 
New York, 1320 miles to Philadelphia and 1470 miles to Baltimore ; 
and it is said that a round trip between Labrador and Baltimore 
requires about three more days than a round trip between Labrador 
and Boston. The Commission, however, does not attempt to review 
the considerable body of testimony bearing on the relative costs of 
ocean travel to the several destinations. A witness is quoted as 
saying that at the present time iron ore from foreign ports moves 
both in vessels owned by the steel companies and in chartered 
vessels; that charter agreements may be voyage charters or time 
charters; that the ocean rates of voyage charters are equalized to 
all North American ports; but that in some instances there is a 
cost saving in routing ore to the nearest port ‘‘on a time charter 
or for an integrated shipper.”’ 

These findings are vague and inconclusive for they do not 
show to what extent differences in distance by sea will influence 





10 Luckenbach S. S. Co. v. United States, 122 F. Supp. 824, affirmed, 
347 U. S. 984; Atlanta & St. Andrew's Bay Rwy. Co. v. United States, 104 
F. Supp. 193; United States v. Great Northern R. Co., 343 U. S. 562, 576; 
Pacific Inland Tariff Bureau v. United States, 129 F. Supp. 472. 
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the movement of the ore. There was direct testimony that water 
eosts bear a direct relationship to the time spent in transit; that 
the investments in large ore carrying vessels are substantial, and 
operating costs are high, ranging from $1000 to $2000 per day; 
that the shipping season from Labrador is short and that time con- 
sumed in making round trips is an important element in moving the 
maximum tonnage to the destination; that vessels under a time 
charter and vessels owned by the steel companies would be routed 
to the nearest port, all other factors being equal; and that the 
ownership of vessels by the steel companies is expanding. The 
weight of all this testimony tends strongly to support the view that 
ocean costs will be an influential if not a determining factor in 
selecting the ports of destinations, which basis is lacking for the 
general conclusion of the Commission that without parity of rates 
Philadelphia will have no share in the traffic. On the contrary, 
shipments during a few months in 1954, the only period considered, 
indicate that under parity the ore will go to Philadelphia rather 
than to Baltimore, since Philadelphia enjoys the double advantage 
of smaller ocean costs and the most modern unloading facilities. 

In the absence of specific findings, it does not seem reasonable 
to destroy a long established differential on the strength of which 
the railroads serving Baltimore have made large investments and 
the commercial interests of the ports have made their arrangements. 
Obviously it is no answer to prophesy that the chances are that Bal- 
timore will not suffer a loss of total tonnage under parity because 
the volume of imports is expected to greatly increase. The port 
will still be entitled to the benefits of its geographical position and 
the expected profits of the new business may not be diverted merely 
to satisfy the desire of other ports to share therein. 

We think, however, that the record furnishes a reasonable basis 
for the decision of the Commission to retain parity of rates be- 
tween Baltimore and Philadelphia in respect to traffic to Pitts- 
burgh. Similar reasons for the maintenance of the status quo apply 
as in the case of Baltimore. It is true that, so far as iron ore is 
concerned, only a paper rate was involved until recently ; neverthe- 
less, parity has existed for more than 50 years with the acquiescence 
of Baltimore, and it was retained without objection in the revision 
of rates in 1950 when the rate of imported iron ore from Phila- 
delphia to the Pittsburgh area was reduced by the same amount 
as the rate from Baltimore. While there had been no significant 
movement of iron ore from Philadelphia to the steel mills in the 
Pittsburgh area during this period, there was, as the report of 
Division 2 of the Commission shows, a substantial movement from 
Baltimore to this district. The Pennsylvania Railroad announced 
its intention, in August 1951, to erect a modern unloading facility 
in South Philadelphia with the obvious purpose to share in this 
traffic and in its expected increase, but no objection to the existing 
parity of rates came from the Baltimore railroads until they made 
their tactical move in 1953 in order to preserve the consistency of 
their position. In our opinion, it is of great significance that 
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Philadelphia interests have made a large capital investment in pro- 
viding unloading facilities in the belief that the historic situation 
would be retained; and it would be unreasonable at this time to 
deny them the opportunity to make use of the structure which 
they have set up. 

The lack of substantial basis for the allowance of parity to the 
Port of New York is shown by what has already been said; but 
it may be added that the approval of parity between New York 
and the more southerly ports, notwithstanding considerable differ- 
ences in distances, strengthens the impression that the Commission 
holds the view that the conventional factors of rate making must 
yield to considerations of the general welfare. Aside from these 
considerations the New York decision rests on certain cost data 
showing that on the Baltimore level a rate from New York would 
exceed the costs by 38.8 cents per ton. For this reason alone the 
rate was found to be just and reasonable; and yet in the same 
opinion the Commission found that the rate of $2.51 from Balti- 
more, proposed by the Baltimore railroads to take effect February 
16, 1953, that is to say, 20 cents under the current rate, would not 
be just and reasonable, although the evidence shows that the return 
thereon would exceed the return on the New York rate which the 
Commission approved. As the four dissenting commissioners point 
out, the only justification in the record for the proposed rates from 
New York ‘‘is bottomed solely on the desire to meet the competition 
of Philadelphia and Baltimore.’’ 

We conclude (1) that the orders of the Commission should be 
affirmed insofar as they disapprove the schedules filed to become 
effective on February 16, 1953, proposing reduced rates from Bal- 
timore to the Pittsburgh and Central areas, and the schedules filed 
to become effective on March 11, 1953 from Philadelphia to the 
Central area; and (2) that the orders be vacated insofar as they 
approved the schedules filed to become effective on February 9, 
1953, proposing reduced rates from New York to destinations in 
the Central area, and that the continuance of such schedules should 
be enjoined; and (3) that, insofar as the orders approved the 
schedules to become effective February 9, 1953, for reduced rates 
from Philadelphia to Central territory, the case should be remanded 
to the Commission to make explicit findings as to the relative costs 
of ocean shipping of imported iron ore to the ports of Baltimore 
and Philadelphia and as to the traffic therein to be reasonably ex- 
pected at these ports, if parity is continued or if the differential 
is restored, taking into consideration the volume of traffic that has 
passed through these ports since February 19, 1954, when parity 
went into effect; and (4) that, pending said findings and a decision 
based thereon, parity between the ports of Philadelphia and Balti- 
more be retained upon the assumption that steps be taken to secure 
a prompt determination. 

The orders of the Commission are modified and the case is re- 
manded to the Commission for further proceedings consistent with 
this opinion. 














List of New Members 


Paul J. Davis, Esquire, (A), 1210 Terrell Drive, High Point, North Carolina. 
Gilbert H. Anderson, (B), 3446 Stratford Avenue, Racine, Wisconsin. 
Robert J. Bernard, (A), 8539 North Harding, Skokie, Illinois. 


Raymond A. Blaszak, (B), 3250 S. Carpenter Street, Chicago 8, Illinois. 
Gilbert E. Block, (B), 1235 Manitoba Avenue, South Milwaukee, Wisconsin. 


George T. Brewer, Jr., (B), A. G. T. M., A. O. Smith Corporation, P. O. Box 584, 
Milwaukee 1, Wisconsin. 


Joseph F. Candela, (B), 470 W. 26th Street, Chicago, Illinois. 

Frank Cohen, (B), 2901 Sunset Blvd., Minneapolis, Minnesota. 

LeRoy R. Douglass, (B), 20201 Fuller Avenue, Euclid 23, Ohio. 
Norma Jean Edwards, (B), 916 S. E. 38th, Oklahoma City, Oklahoma. 


Willard A. Frakes, (B), Consolidated Forwarding Co., Inc., 2029 South Ist Street, 
Milwaukee 7, Wisconsin. 


O’Neal Fuller, (B), V. P.-Traffic, East Texas Motor Freight Lines, Inc., 623 North 
Washington Street, Dallas 10, Texas. 


Elroy Goodrich, (B), 2321 West Old Shakopee Rd., Minneapolis 20, Minnesota. 


Robert Hacker, (B), T. M., Truax-Traer Coal Co., 111 North Wabash Ave., 
Chicago 2, Illinois. 


William J. Haugh, (B), Traffic Dept., Campbell Soup Company, 2550 W. 35th Street, 
Chicago 32, Illinois. 


Richard H. Heilman, (B), 1332 N. 122nd Street, Wauwatosa 13, Wisconsin. 
Clinton C. Hemmings, (B), P. O. Box 320, Washington 4, D. C. 

Maurice J. Heyerick, (B), 7043 Alvern St., Los Angeles 45, California. 
Walter B. Hoffmann, (B), 130-29-90th Ave., Richmond Hill 18, L. [., N. Y. 
B. G. Hogue, (B), 2134 Fenwick Drive, Dallas 28, Texas. 

William L. Hughes, (B), 731 Alder Street, Scranton, Pennsylvania. 


James J. Kane, Jr., (B), T. M., Wallace Barnes Div., Associated Spring Corpora- 
tion, 18 Main Street, Bristol 2, Connecticut. 


Harry R. Kessler, (B), 6421 St. Louis Avenue, St. Louis 20, Missouri. 
Daniel A. Looney, (B), 16 East Hunter Avenue, Maywood, New Jersey. 
Thomas D. McAfee, (B), 2114 Oaklawn Drive, LaMarque, Texas. 


Howard W. McGorrill, (B), A. T. M., Summers Fertilizer Co., Inc., 210 East Red- 
wood Street, Baltimore 2, Maryland. 


Thomas M. McMichael, (B), V. P.-Traffic, York Interstate Trucking, Inc., 
P. O. Box 12385, 9020 LaPorte Expressway, Houston 17, Texas. 
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Charles W. Mikalian, (B), 107 Washington Park, Waukegan, Illinois. 

Virgil O. Musick, (B), Rate Dept., Cotton Belt RR, 910 Young Street, Dallas, Texas. 
Raymond A. Negus, (A), 1001 Connecticut Ave., N. W., Washington 6, D. C. 

S. E. Oliver, (B), 3013 Rolinda Drive, Dallas 11, Texas. 


Edwin A. Olson, (B), Gen’l Traf. & Warehousing Mgr., Libby, McNeill & Libby, 
4134 S. Packers Ave., Chicago 9, Illinois. 


Rudolph A. Papaycik, (B), Sun Oil Company, 1608 Walnut Street, Philadelphia 3, 
Pennsylvania. 


Vernon E. Prigge, (B), 2904 Hawthorne Avenue, Dallas 19, Texas. 


ae | W. Rebhan, (B), M., Allis-Chalmers Mfg. Co., 501 North 3rd St., P. O. 
Box 840, La Crosse, Wisenisin 


William E. Roch, (B), T. M., Anderson Motor Service, Inc., 1516 North Fourteenth 
Street, St. Louis 6, Missouri. 


Eli Roth, (A), 914-916 Walbridge Building, Buffalo 2, New York. 
Frank P. Sartiano, (B), 330 Degraw St., Brooklyn 31, N. Y. 

Roy Simmons, (A), 958 Munsey Building, Washington 4, D. C. 
Lee O. Stoneking, 4056 Kingman Blvd., Des Moines, Iowa. 


Stephen aN Jr., (B), 1052 Alcyon Drive, Bellmawr, N. J., care Gloucester Post 
ice 


Marshall W. Vorkink, (A), 422 W. Sixth Street, Los Angeles 14, California. 
REINSTATED TO MEMBERSHIP 


Ralph A. Bentley, (B), G. T. M., National Tea Company, 1000 Crosby Street, 
Chicago 80, Illinois. 

E. E. Torbett, (B), T. M., Pillsbury Mills, Inc., Enid, Oklahoma. 

L. D. Mangan, (B), Traffic pee Northwestern Steel & Wire Co., Sterling, Illinois. 


Edgar Vanneman, Jr., (A), A. S., Chicago & North Western Railway System, 
400 West Madison Street, Chicago 6, Illinois. 














Meetings of Regional Chapters 


District No. 1 Chapter 
Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso- 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron Chapter 
James E. Haydon, Chairman, Mgr., Commerce Dept., Eastern Cen- 
tral Motor Carriers Association, 207 East Tallmadge Ave., Akron 10, 
Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 
Atlanta Chapter 
Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, S. E., Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially mvited. 


Chicago Chapter 
A. E. Leitherer, Chairman, Ass’t Gen’1 T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
Robert W. Wright, Jr., Chairman, A. G. T. M., Illinois-California 
Express, Inc., 510 East 51st Avenue, Denver, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 





__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 


Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
pages _— of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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District of Columbia Chapter 

Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

R. H. Prevette, President, c/o Dewey Portland Cement Company, 
P. O. Box 767, Kansas City 12, Missouri. 

Mewts: 6:00 P. M.. on the first Wednesday of each month except July 
and Aurust in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
snvited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Arthur A. Arsham, Chairman, Singer Building, 149 Broadway, 
New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 


Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 


Emory B. Ussery, Chairman, Security Federal Building, Columbia 
1,8. C. 


Oklahoma Chapter 
J. R. Lewallen, Chairman, Vice President—Traffic, Anderson- 
Prichard Oil Corporation, 1000 Liberty Bank Building, Oklahoma City 
2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Greater Philadelphia Chapter 


J. A. Tucker, Chairman, District Manager, Republic Carloading & 
Distributing Co., 1321 Arch Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia. Pennsylvania. Out-of-town members are cor- 
dially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associates. 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. L. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 


John H. Benckenstein, President, 915 Goodhue Building, Bean- 
mont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 


Puget Sound Chapter 


Stephen A. Cole, Chairman, 8250-42nd Street, N. E., Seattle 15, 
Washington. Meets first Tuesday of every month at Stewart Hotel, 
6:00 P. M. Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Hatch Morrison, Chairman, Rock Island Lines, 1706 Broadway, 
Oakland 12, California. 

Meets: 12:00 Third Wednesday of alternate months commencing 
January, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 
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Southern California Chapter 


Walt A. Steiger, Chairman, 670 Pacific Electric Building, Los 
Angeles 14, California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 


426 South Hill Street, Los Angeles, California. Ovut-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 


Southeastern Wisconsin Chapter 


Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
221 East Buffalo St., Milwaukee 1, Wisconsin. 
Meets: Second Wednesday of each month, September through June, 


at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 














OF = 
ASSOCIATION O 
INTERSTATE COMMERCE COMMISSION 

PRACTITIONERS — 


Distriet 1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


Distriet 2—Connecticut, New York and New Jersey. 


Distriet 3—Pennsylvania (Bastern half); Maryland, Delaware 
and District of Columbia. . 


District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


Distriet 5—Virginia, North Carolina and South Carolina. 
District 6—Georgia, Alabama and Morida. 

District -7—Kentueky, Tennessee and Mississippi. 

Distriet 8—Michigan, Indiana and Hlinois. 


District 9—Wisconsin, Minnesota, North Dakota and South 
Dakota, 


Distriet 10—lowa, Missouri, Nebraska and Kansas, 
District 11—Arkansas, Oklahoma and” Louisiana. 
Distriet 12—Texas. 

District 18—Wyoming, Colorado and New Mexico. 
District 14—Montana, Idaho and tabi 

District 15-~Washington and Oregon, - 


Distriet 16-—California, Navale and Arizona. ‘ 





